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960 ngbs, 09 g3emdamo babgmdgimamgdm LadsMomol
Mbogngs3nol abEmGas enbgfgds, BodEmdal 3oGggma msgo,

MS3ME, ©8903mds 1980-2015 Brmgdlb dmenl 3g&omeob. 1980 nym
Bgmo, BmEgbsg asndstmms g3cmm3mmo (93mbmB8nzmMa) gsgMon-
8bgdob Bgz6o dggybgdol BomdmBomggbgmn anmab@gdol dofmggmao
dgbggms dMonbgmdon, gzmmdnmo babgmdgGmmagdm bsdsmomoal
3m80b00b sxmdbgdal memdsbg.! 2015 Emoal Ladwdsm 3GmaMmsdom
9360m39ds  3m3obood, MHm3gmbs 2014 Bemolb bmyddMowsb ¢ob-
3meE 09gb3gco bgmaddmgebgmmdms, gsbozbows bsgmmama aob-
BEsbgs, @396 388mgbdm  g3Gm3mmo  Babyomdal  LadsMmmol
93 nma30930Lb 0omdady bobowogds o dobmsb ghmewm 3o dmao-
©0 babgmdgg@amgdm Lsdstmmmoal 3moognzsool @owo Bsbomob
36mgd@ni, Omdgmoi 2011 Bemolb mg@mddgemda 608md3356Qo.2
mgobabzbgmo gobbomgds ggMm3mma LobgmdggMmmadm badsm-
ool 3m3obool 3ogf 0bogoMmgdymo dmgmo Gogn og@0gmdgdal
mmaognco 3gxedgds aym, GmImalb doMomo ©ebndbamgdow
dmegemm@o  Bgbgdab  dgdymdaggds, ,,ocgcgggﬁo“:’ 5 93Mm3mo
Lobgmdg3Pmadm  LodsFmmol  3mEogngsns  aobabodmg®e.
B0bsdgdatyg 6odmmBn adbom ababogl, gossbsmobml smbadbyma

T 8ogb-3msb3ob FgooMgdomn ©s bLogHomsdmGabm  3gMdm  LaBstiomal
0bb& oG YGOL oMgd@mn, 303dyMmao. Reinhard Zimmermann, The Textual
Layers of European Contract Law, in: Anton Fagan/Helen Scott (Hg.),
Private Law in a Changing World, Juta 2019 (= Acta Juridica 2019) & Das
Buch erscheint als eigenstdndiges Buch und als Ausgabe 2019 der
Zeitschrift ,Acta Juridica“.

1O Lando & H Beale, Principles of European Contract Law, Part | (1995) ix.
2 European Commission ‘Commission Work Programme 2015 - A New
Start’, COM(2014) 910 final.

3 On which notion, see R Michaels ‘Restatements’ in J Basedow, KJ Hopt &
R Zimmermann (eds) The Max Planck Encyclopedia of European Private
Law (MaxEuP) (2012) 1464-1468..



5d@n3mdgdal Gofamgddo aobgmomo abst. Mo8rgb0dy Bemol Eab
Bgda LadbMgo sgMngsdn 30D0@0b GoMamgddn mgsmdn dm3bgws
aobbogmomgdom  ©oo  ©s06GgMaLgds  g3Mm3ol  dobdGedom
LobgmdggPmgdm LadsMommol gobgomofgdal 3Gm3gbol dodso
5 Lbgoabbgs Ldogd@ol BogH Bomdmeagborm ,894LEMIMag
36998056" 0539380693000 gFmazatn gom3gds’. gbbg gdm3bgds
Bgdb dggm 3gamdambs @s gmmgash — obo 30bg@L, Mm3gmmsb
9fme@ dndomdol 3gMommda 308gMdsMn3dMansb 3903 manbal,
9396bdnMaobs s 3s8dqMmaol  Romgmoo  oMbEomedry

3569 Dm3mo oo asdm(zwnmgds ©s393MM3y.

4 On the Europeanization of private law in general, see R Zimmermann ‘The
Present State of European Private Law’ (2009) 57 American Journal of
Comparative Law 479-512; idem, ‘Comparative Law and the
Europeanization of Private Law’ in M Reimann & R Zimmermann (eds) 7he
Oxford Handbook of Comparative Law 2 edn (2019), ...

5 On the notion of ‘textual layers’ (originally a term of art in the scholarship of
Roman legal history), see N Jansen & R Zimmermann ‘Contract Formation
and Mistake in European Contract Law: A Genetic Comparison of
Transnational Model Rules’ (2011) 31 Oxford Journal of Legal Studies 625-
662 (626); R Zimmermann ‘Die Auslegung von Vertrdgen: Textstufen
transnationaler Modellregeln’ in Festschrift fiir Eduard Picker (2010) 1353-
1373.
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I. 3A6LG @OJBIT0 RO 30030L 3(MB63TBGNO

Bocdmmagborm  3m68gJbE3n 1980 Bgmo @abadsbbmgmgdgmo
0ym 30093 ™Mo dodgdab godm. 3oMzgmn 3960L @admms@onE
3mbx39M96(300%9° a09M00565dmmn gMgdal mMasbabs300L Lodmb-
malb  bagMmedm@abm  babyomdal  bgemdggmmagdgdol  dgbobgd
3mb396300L (CISG) 8omgds aym. 8gmeg Babgdo 30 393306090
GmBab 3gOdm LadsBmmalb @bognzsonl LogMmsdmEnbm abb@o-
&@ob 8ng®m (UNIDROIT) bs8mdom gamaob mogmdbgdsl, Gm8qem-
do(s 30bbow @onbobs ,,bogﬁmogmﬁnbm 3mM3gM 30990 ba@ggdﬁ-@—
mgdgdabogol doMomswa 36nb303930b*7 Jg8mdoggds. wabobgmyg-
demo mfngg dmzmabs gdgdmgdmacn 360336gemmdal 3dmbg nym
LobgmdgyPmmgdm  baBsfmmol  gmmdsmaa  3968mbods300b
36mgbdn,  asbbogmm@gdom 3o g3Gm3ob  Labgedginmgdm
LadaMmsmmab dodstmgdom. CISG bszombmsb ©s3ogdncgdoc csb-
808rg3hgmor 3743bacro yzgms g3Hm3gmo Gadbéob boggdzgmas
5 odgsb godmdnbotyg, — yzgmedy dgboggmabo sdmbogsma
©gdamgdss. 3mbggbznal ab@mMns bamaggb nmgdl 1926 Bemowsb,
AmEgba HmIab LadsMomolb 3Mmggbmol — 308 mGam Joemmasl
bgm3dmgabgmmdboo ogydbos Mmdnl 3gHmdm Ladstoemal wboggn-
3000l LagMmedmMabm abbGodnGo (UNIDROIT) Gm3dob ¢bagg@bo-

89 »md badogbzedn“. Jommmas abLEOEGYEL SoMggmo 3MgDogo-
9680 nﬂmS.

6 The Convention entered into force on 1 January, after ten instruments of
ratification, acceptance, approval, or accession had been deposited. The
Test is easily accessible in O Radley-Gardner, H Beale & R Zimmermann
Fundamental Texts on European Privafte Law (FunTexts)2 edn (2016) 893-
918.

7 UNIDROIT (ed): Principles of International Commercial Contracts (1994)
Vii.

8 On UNIDROIT, see H Kronke (between 1998 and 2008 General Secretary
of UNIDROIT), UNIDROIT, in: MaxEuP (n 3 )1723-1727.



UNIDROIT-0b 30fggmo 33smmggmo badgmb geo-gfon Byzcn
0ym gebLEG Modgmo, GmIol Ladstmmal BF)mcggbmﬁmg, 3 gemda(y
3oMomgmMa@ oMby 3oodgM gom3gmdol Labgmmdol dgwo-
Mgdoma s LogHmedm@abm 3g@dm LasdoFmemoal 0bb@odn@a dg&-
m06do (35887Ma0l Fogdb-3mabz0lb dgmomgdomn ©s LogMmsdmEobm
396dm  Lodsomoalb 0bbBoGmEGob BabsdmMdgwn). 10 1928 Bgeml
0dgmds  bgsmmoasl  LogAmadmGobm  Bobynmmdal  LadsMmemal
mbogngoioolb UNIDROIT-0b bs8mdom 36mamsdsdo obgzmm3mio-
61905 dgbomegads. gb Fgmegabgds 3m3wgsbm bgmb gsbbm@(3ngme,
Mobo(3 dgmgge megmednMzggmem  3o0dgH  gor3gemdal  0bLEo-
&@ob bgommdomn 8mbb3636011, bomm 3980ga goMdm badsm-
omob 4 domsgamo badsmomoalb bobgdab (abgmabo, bLog@msebagomo,
L3obNbsgns s ggMBsb0s)1? BoMmImBowaqbmgdal 8mboBomgmdom
LogFmedmEobm 3m3o@g@ob ogndbgds dmdyzs. 3ofggmo bgfo-
mmdooo 8gdbBo dg3n3s398mem 0dbs 1935 Bgmb."® s5mbadbyema
36mg @b b‘g]@nbﬁoag_‘gaaagn oym gfbbE Modgmon, Mm3mal dogM
3m3bogdymm JgeoMadom 33mg3oL (3oadgH gom3gmdol 0bb@o-
BEoL 08658mMmobMggdmsb gMmaw), ,bogdmbemal babyomdal badsm-
oob® dmbmgmagns @oggmdbs. dmbmamognnl doMggmo Boboma

9 On Ernst Rabel, see G Kegel,'Ernst Rabel — Werk und Person’ (1990) 54
RabelsZ 1-23; T Utermark, ‘Rechtsgeschichte und Rechtsvergleichung bei
Ernst Rabel’ (2005); R Kunze ‘Ernst Rabel und das Kaiser-Wilhelm-Institut
fur auslandisches und internationales Privatrecht 1926-1945 (2004); R
Zimmermann ‘In der Schule von Ludwig Mitteis’: Ernst Rabels rechtshisto-
rische Urspriinge’, (2001) 65 RabelsZ 1-38.

10 See J Basedow, U Drobnig, R Ellger et al Aufbruch nach Europa: 75 Jahre
Max-Planck-Institut fir Privatrecht (2001).

" Rapport sur le droit comparé en matiére de vente par I"Institut fir
ausldndisches und infernationales Privatrecht’ de Berlin, easily accessible
today in HG Leser (ed), Ernst Rabel: Gesammelte Aufsétze vol lll (1967)
381-484.

2 E Rabel ‘Die Arbeiten zur Vereinheitlichung des Kaufrechts’ in
Gesammelte Aufséditze (n 11) 496-515.

3 E Rabel ‘Der Entwurf eines einheitlichen Kaufgesetzes’ in Gesammelte
Aufsatze (n 11) 522-612; see also /dem, ‘A Draft of an International Law of
Sales’ in Gesammelte Aufsétze (n 11) 613-636.
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a59mgdggybos 1936 Bgmb™. a963s6gmgdol dog@m abbGoGm@0b
Logd0sbmdabasb  Modgmols BsdmdmEgded  dgoggMbs  BodEmaals
3gmeg bobomol abmmgdal 3Gm3gbo; Modss Ladmemmme Mol
3mdo Badgmol goMos(339mgdowsb Lodo Bmalb d93wgy obomas™®.
dgmég  BLbmgmom ™ol sbEMmgdolb d98wmgg  UNIDROIT-0b
®5mbbmdao Ladndom 3Em3gbo gobobms, HmBmal dgdsgsdgdgmoa
dggan oym 1964 Bl 3ssg0b ma 3mbggbzns, — ,Logmbmal
LogFmadmEnbm  babyommdol  bgmdgimmgdol  gmmMdomgdals
®omdadg gbogazofgdymo bm@8gdol dgbsbgd® 3mbgzgbgns (ULF)
5 ,Logmbemal Babyomdol gbogozamgdnmo Lodsmmmalb dgbsbgd”
3mb6396(305 (ULIS)."® g@onl bozgmem ™o 3mb6396(300b 3q84-
do3980b 30bgbo Mbrs 3gdgdmo 1935 Bgmb domgdaym gowsbysg@o-
mgdsdn, Gmdmolb dobgogomss, bgmdgzEnmgdal ©ogdal mem-
3oDg Dmasmo gdnmgdgda’” s8mmgdmm 0dbs bobyomdal 3mb396-
ool BgdbBowsb. gl gomsbyzgBomagds  aobdnmmdgdamoa  aym
3mMb396300L a5dmygbgdal Lygmb gogsmmmgdobs ©s go6dmgs-
©900lb  dm@ngom o> Ibmeme  bobynmdal  bgmmdg3nmgdab,
oMdgo  Dmgoo  Lobgmdg3Bmmadm  LadsGmeal  dobd@odoom,
o93(35 8ma30569300 gL 330300 gbnb@s.'®

4 E Rabel, Das Recht des Warenkaufs vol |l (1936). ‘... das Vorbild der
modernen, historisch und vergleichend angelegten juristischen
Monographie’: G Kleinheyer & J Schroder (eds) Deutsche und européische
Juristen aus neun Jahrhunderten 6th edn (2017) 547; ‘monumental study’: |
Schwenzer ‘Development of Comparative Law in Germany, Switzerland, and
Austria’ in Oxford Handbook (n 4).

5 E Rabel, Das Recht des Warenkaufs vol 1l (1958).

6 On the history of which, see E von Caemmerer ‘Die Haager Konferenz
Uber die internationale Vereinheitlichung des Kaufrechts vom 2. bis 25. April
1964’ (1965) 29 RabelsZ 101-145; P Schlechtriem ‘Bemerkungen zur
Geschichte des Einheitskaufrechts’ in idem (ed) Einheitliches Kaufrecht und
nationales Obligationenrecht (1987) 27-36. For a comprehensive commen-
tary, see H Dolle (ed) Kommentar zum Einheitlichen Kaufrecht (1976).

7 They are published in Rabel Warenkauf/(n 14) 116.

8 See Dolle ‘Einleitung’ in idem (n 16), xxxvi; Rabel ‘Entwurf’ (n 13) 550.



II. 3536010063390 IHIBNL MABO60BIBGNNL 3ME3IBBNS
»,LOdMBR0L LEIGDOBMEOLM BOLENRMBOL JALOLIB

0d0ob g98m3mnbamg, Mm3 3oognlb 3mbggbz00l M@ ngazatigds
©> dogFiomngds dbmmme  asbbadmgMnmo Mommgbmdals J394s6s3
dmobmnbs (dgmagons, asddos, odomos, mudbgddnman, bogHmsb-
©gdo, Lob  doMabm, oo BdM0Gebgmn s  agMdsbos), o3
0bbEENIgbGNL 3ModGognmo gyobom gsdmygbgdomds 9934393
o@ad. od3d 3960L bobyomdol 3mbzgbznobs s bogomborn@
Lobgmdgg@mmgdm LsdsGomol Hggm@mdsdy dobo sednMmadatin
a03mqbol gomgamabBobgdom, ngo 3Lggmmdol dodsmommgdgdal
oobrmmgdal  odMgmmgdo  0gise.  gogMomnsbgdyma  gMgdol
MmMaob0bs(3008  LogMMEdmMEabm  bLogogdm  bodsGomalb  3mdobos
(UNCITRAL)™ 1966 69l Bs8mysmodws gogehmb  8mwdn3dmd8gwo
3m30&g@ob  bobom o 1968 Bemowsb, infel alia, Lsgdosbmdal
dofomoe@  LYIMME  LoMmodmmabm  Bobyomdal  LadsGommal
mbogngsns  gobbadmg@s. UNCITRAL-0b  mobosgmdoo  gsdsm-
oo 3mbgamgb30gdabs o Lodndom gangol Mgzmdgbos3ngdals
dgogasw 1980 byl 8mbgMbos bagdmbemab LogMmsdmobm babyo-
mdal  3mbB396(300L%  Bomagds, Gmgmoai  3gMdm  baBsFormal
©mbgdg LadoMmmmgdMogo 3oMIMbaba(300L Yy3zgmody bocdsodqdeem
0bLbE0G MG Jgodmagds 8ngoRboma?!. smbadbamn  ©m3mIgb@n
2017 Bmob mgd@mddmalb dmbs(3gdgdom dmddgwgdl 88 Lobgma-
Bncgmanzz, MmBgems dmEnbos 833, Rabgon, Bbgmal ggogmszns,
boenem  Brexit-ob d93mga 3mbggbzns domodans g3cimjegdatinlb 27

9 On which, see F Ferrari UNCITRAL in MaxEuP (n 3) 1705-1708.

20 For an overview of the development, see P Schlechtriem & | Schwenzer
‘Introduction’ in | Schwenzer (ed) Schlechtriem and Schwenzer: Commen-
tary on the UN Convention on the International Sale of Goods (CISG) 3 ed
(2010) 2 1.

21 U Magnus ‘Sale of Goods (Uniform Law)’ in MaxEuP (n 3) 1507-1512; P
Huber ‘Comparative Sales Law’ in Oxford Handbook (n 4).

22 See the table in U Magnus ‘Wiener UN-Kaufrecht (CISG) in J von
Staudingers Kommentar zum Blirgerlichen Gesetzbuch, revised edn (2018)
27-31.
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B30 J394b0@sb 24-3n. oo dGn@sbgomn, nbpmgmo s Ladbmgo
>x3M03d 0d dggysbomes Ma(3bzb dogzc3696006, AmMBgmmsy 3mbggb-
300b Boogo0Mgds xgM® 30093 of Imbogbosm. doybgmogew
03obs, Om3 3mbggb300L &gdbGo 360d36gmmzbo asbbbgsgwgds
60bs8mMdgmn ™Mo 3mb3gb300basb (dsgsmomaw, LEGYIEMOMmo
»35mbsdHabom, ggbolb babyomdal 3mbggb(308 9o ©m3mdg6@da
dmomagbs  magg domgsbal — ULF-abs s ULIS-ob 8mBgbcogqdals
Logbgdo. aofes 8dabs, 3mMbggbzns moga30Mzgmon s6gLcnggdl
3°8y0@3gerob ggges gorrgdgegosh, bmem dgdnga — 8yorggeol
430> @3330L 89M39BL ©o v8d3rMmmyeor, dgorggmalb goereg-
dymadgdl, Mobsy Imbrgsglb aedyomgzgmal vmgdgdol (3300
3794960b3gd0, Bo(zzmor 0dabs, HM3 gMmnsbmdsdn dmgboobs yggmes
3qLods80bo 3omEadnmgdol ImBgbMoggds)?3, ULF-abs o ULIS-ab
a53mgbs 3960L Bobynmdol 3mbggb300g (3ombobas?. ULF o
ULIS-b, Gmamtig 9mbLE Madgmolb 5mbosdgbdnem dgosmqdoom-
LodoMomgdfog  33mggzolb  aobnbmImem oo 360d36gmmds
3dmbms 3960l Bobyomdol  3mb3ab(30530  Sbobyem  ImBgLb&o-
39393%9.2°

osmbobndbagos,  ®m3  3mbggbznalb  8mBgbMoggdal  LygMm
Ibmmme  Logmbmoal Bobyomdolb bgmdg3Gmmgdom?® 3gdmoacgem-
amgds ©d dma(ze3b Ibmmme 3mBgMomm bgmdg3Gmmgdgdb?’ oo
dmombmglb, 8060303 bymdgzOmmgdal  dbofgms  Logdnsbmdal
sgomo  Lbgomsbbgs bgmddgdzzcgm  babgmdBogmdn Bogdotg-
mdgb?. dbsmggdl Jgmdmosm, sbggg, gsdmEoibmb smbadbyma

23 Schlechtriem & Schwenzer refer to a ‘horizontal’ as opposed to a ‘vertical’
structure in that respect; see ‘Introduction’ (n 20) 3 f.

24 Schlechtriem & Schwenzer ‘Introduction’ (n 20) 2.

25 |In the discussion on damages in N Jansen & R Zimmermann
Commentaries on European Contract Laws (2018) 1432-1497, for example,
Rabel's Warenkauf, voll, is quoted more than 60 times, and also the
relevant provisions of ULIS, particularly Art 84 and 85, are referred to
repeatedly; see eg the textual layers printed under Art 9:506 and 9:507.

26 Art 1(1) CISG.

27 See Art 2(a) CISG: no application to what may be termed consumer sales.
28 For details, see Art 1 CISG.



3Mb396(300b goBmgngbozg. dgodmgds  aoggol, ®md  dg36n
LESbsME MmO bymdgPnmgdal &g4bE 0 gazesb Abgsglh emddsl
3M6396(300L  803myqbgdol  godmMobgol  momdady. deMgammo-
90gma 3980l dodsfm 0dgzo6o b3g3GognMo ©sdmnadymgds
0030830M39mo® 35b300mMdgdnma oym gMmazemn bosbmobs ©s
aEbm b@dsms gBommdmomdol  adom, G mgb w33y SGa-
396@ 0@ 0ot 308maqde’?; 585bmeb, Labgm8giHmgdm YHM0gH-
omdalb  3bafMggdds  mogo Nbes  gosbyza@mb  3mb g8 mma
BM3bbag(300b 3mb3z96(300L bmEBgdmeb ©ogd398gdstgdol bszombo,
Boboomdmga dg8mbggzedn, gb m306sL3bgmo 396 88md8gwgds’’.
Mgl goMommpss go3M(3gmgdamo ImbsdMgds, HmI 3960l babyo-
mdal 3mb3gb(300 b gdL Led3obBMIL edoEbLYdMm o Mgy
dbaol nbGgMgbgdols mobsdMo ©od(303 bmMIgdl, Lows dgmyg
bsegbmeb Fgomgdom, ¢30Me@gbo dpamdsmgmdom sM(39GMma
3botrg  Lomggdmmdl.32 astes s8abs, CISG-msb 3933069300
mgb 9339 domosb dnesma bLobodofmmmm 3Mod§ngods ogHm-
336@@03’3. dbmmme  ggMdsbnsdn, 2015 o 2016  Begddo
Bggfsrmmo Mdsmegbn LabsdoMommb dogH aobboenmmo odbs
3mMb396(300bmsb s 3o3damgdyma 7 bLoddy, bmmm Mgaombayma
M3ommagbo babadstommagdol dogé — xsddn, 13 Loddy. oMbLydMIL
dogmo Mogo Ladogdm 360)6608360,34 boss, obggg, w©mgmdgb-
Bfo@ss  dgbobmmoa  Mgmg3o6@nEa  LabsdsMomm  36g(39096-

29 Art 6 CISG.

30 See, eg, J Meyer ‘UN-Kaufrecht in der deutschen Anwaltspraxis’ (2005)
69 RabelsZ 457-486; P Schlechtriem & UG Schroeter /nfernationales
Kaufrecht 6 edn (2016) [16] f; for the United States see, however, M
Reimann ‘The CISG in the United States: Why It Has Been Neglected and
Why Europeans Should Care’ (2007) 71 RabelsZ115-129 (122-124).

31 Schlechtriem & Schroeter (n 30) [16].

32 See eg Magnus in Staudinger (n 22), Einleitung zum CISG, [8] with a list
of advantages and drawbacks of the CISG in [6] f.

33 ‘Thousands of arbitral awards and judicial decisions worldwide’:
Schlechtriem & Schroeter (n 30) [7]. Even ULF and ULIS had already
generated more case law than often maintained; see Schlechtriem (n 16) 30.
34 U Magnus ‘UN-Kaufrecht — Aktuelles zum CISG’ (2017) 25 Zeitschrift fir
Européisches Privatrecht 140-164 (141 f.).
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@)360.35 obg3g, ©0bs3ngnMo  asbobmgdon  LadsMomgdMaga
0@ oG N©s, dom dmEal, 3mb3zgbz00b g@omyMa 3mIgbdsma,
mmamengss  Schlechtriem & Schwenzer, and Magnus.3¢ sbg3g,
b 8m0nbadbmb, Gm3 dgoddbs sz0mg309m0 Labgosdbgoggemm
Lodgm, Bmdgmag Laggmeto 3mbaznol Lobom Bofowmggbl 6m@Ials
0b@gM3MgB0Mgdsbs s aodmygbgdal Lsgzombgddy Ladsmmydog
ggobd3636b.37

35 See F Ferrari in Schlechtriem & Schwenzer (n20) Art 7 [11]f;
Staudinger/Magnus (n 22),xvi f. Einleitung zum CISG [27 a] und [52].

36 See above (n 20, n 21 & n 22). The commentary by Schlechtriem and
Schwenzer also appears in a German version, the last edition of which is
more recent than the English version: | Schwenzer & P Schlechtriem (ed)
Kommentar zum Einheitlichen UN-Kaufrecht 6 ed (2013).

37 See Schwenzer & Schlechtriem (n 20) 12 (attesting to that Council a
‘prominent role’); Ferrari, in the 6" German edition of Schlechtriem &
Schwenzer (n 36), Art. 7, [19a].



III. L3S LOIMAIOAMEOLM 3MB3IEGNIBN
Qd 4MB336BN330L 36MIFI&I3N

bgemdg3emgdgdol  ,06Mbgdmdal (303006 s 3o3d06gdoom
Bomdmdmdomn 3GMdmgdnto Lsgombgdob gofom bob dogybg-
o300, CISG dgdmagamgmagds dbmmmu as6Lsdmgfnma Momwg-
bmdob mgdgdom, Hmammogss, bgmdgMnmgdol owgds, dbstgms
35mEgdmadgdo  ©d  ©(330L  LadsMmmygdMoga  3gdsbnbdgdo.
dogomoms@, Jmbggbns gumopmgdol Jomds GmzggdlL bgmdgza-
™mqdolb  65330mmIsbmsb  s393806gdmm  bLozombgdb.3®  sbazg,
3mMb396(30000 Imbgbfaggdmma s6vs bobsBMmmdal bszombgdoa.
1974 Bemob 0360b30 bogy amM 330 ©a3emBsGonE 3mbygmgbznsdy
doomglb  aogBmnsbgdmma  gfgdal  m@asbodszool  3mbzgbzne
2bogmbmoal LagHmsdmGabm babynmdabmab ©s393306gdnc bob-
obIMmmdal gool Jgbobgd®.3® 1980 Bgmlb CISG-ab 3omgdob
Jd93ga, Logom asbos smbadbymoa 3mb3zg6(300L Fgbsedsdobmdada
8my3obo @ gabbmMz0gegdyme 33memgdgdelb 3g3rga 3g33mae
957300 domsdn dgzos 1988 Brmol s330L@™d0.40 bobosbdmmm-
bbb o 303d0Mgdmn 3mbggbzne aoamgdom bofmnds@gdgma
smdmAbs, gowmg CISG; g3cimzszdamal 3sbd@sdoo 3mbggbznal
580g0(3060905 Imsbrabs Jbmemme g43bds N NGEEY bobgqmagocgo'ﬁ
o 8gma00d.4T 3mbgg6(300L IMIBogdol EAHML oM  asbbmA(so-
9 gdms GofMommdabd@odasbo dgoomgdombadsmmmgdfoga 33emg-
35, 6o IMdngsm 3M0@0iolb mdogd@om MRgds.42 o3 bogemmge-
693930L gomzgemnbbBobgdom, gogmgMms dgmezodgds 3mbggbznal
n00658900m3g  bognmmgdgdmseb®  8mMagdol  momdsdy, mebo-

38 Art 4 (a) CISG.

39 FunTexts (n 6) 880-892.

40 M Miller-Chen in Schlechtriem and Schwenzer (n20), Limitation
Convention, Introduction, [1]-[3].

41 Magnus in Staudinger (n 22), Verjahrungsiibereinkommen, [6].

42 R Zimmermann in Commentaries (n 25) Introduction before Art 14:101
[10].
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3gmzgg Lobsdgomol  gomgzemobBabgdom.®® Jg8mgan Lozombo,
Gmdgma, dbggg, godmmhs CISG-ab 3mbBgbcoggdal LygHmEsb,
oMol BoMmdmdoagbmmdalb  mgds, Mm3mal  Jgbobgdoi (3939
3mMb396(308 0g6s 3gdndoggdmmar ,bagdmbral LsgHmsdmmabm babyo-
omdal bgmdg36mmgdgddn bomdmdsaqgbmmdal dgbobgd” 3mbggb-
gos (CAISG).#  3mb396(305 UNIDROIT-0b 8096 8m3dspms o
domgdae 0dbs 1983 Bgmb. o3 3gHomeoesb 3mbzgbzaal &gd@ob
580gn o300 dmabenbs dbmmme  5-8s  J394obsd, oyd(ze 396
dgatmgs 8dmJdgogdobmgol Lognmm Momegbmds (10 Jzgysbs),
0303 3mbggb(300L Bommds@qdemmds gobsdommds. bobosbInmm-
b0l momdady 3mbggb300bash gsobbbgszgdom, bomdmdsmagbemmdals
omdody  ©m3ndgb@ol  Jgdydeggdedy  3nMesdoMo  gogmgbs
dmobobs  Bomdmdoagbmmdol  Jgbobgd  6m@3gdol  memdsady
936m39m3s s LogHMs8mEabm ©abnEMLds.* 2001 Bgmb donmgl
300093 ghmn 3mb3qbz0s LLogM@eTMEMEbm 3ogEMdsda Immbmzbals
NQmgdob ©om8mab Jgbobgd* (CARIT).46 8ombgosgsm 08obs, G0
o3 9L ©mM3ndgbdo Jgbmms domsdn, ob mgdwg 0bsmhnbgdl
»gm3obdma339mo s 860336gmmzgeba LogMmsdmEobm abl@ -
396@0L LEIGMLL ©0BsTngPMow Fbsmo g3mbmangy&a 360d3zbg-
mmdoo 47,

UNCITRAL-3s 3g93<yds3s mbogazamgdamo Bgbgdo ,3ommmgda-
mgdob  gbEnmgdmmdol Jgdmbzgzeda LobgmdggEmmgdm  o-
0ddom Jgmsbbdgdamo csbbal aswobool 3gbaobgd .4 5mbodbamo

43 U Magnus ‘Limitation in the International Arena — The United Nations
Limitation Convention for International Sales’ in O Remien (ed)
Verjéghrungsrecht in Europa — zwischen Bewdhrung und Reform (2011)
105 f. On the modern mainstream approach, as laid out in PECL Chapter 14,
see R Zimmermann in Commentaries (n 25), Introduction before Art. 14:101,
[6].

44 FunTexts (n 6), 919-928.

45 See L Rademacher in Commentaries (n 25) Introduction before Art. 3:101
[8].

46 FunTexts (n 6) 978-1000.

47 N Jansen in Commentaries (n 25) Introduction before Art. 11:101 [3].

48 ‘UNCITRAL Uniform Rules on Contract Clauses for an Agreed Sum Due
upon Failure of Performance’ (1983) XIV UNCITRAL Yearbook 272.

11



BgLgdol  @m@Bamgds  LagMmedmGabm  bgmdggPamgdse 396
356bmM (309 ©d MRS gogFMmMasbgdmmo gfMgdol mMasbabszoal
39bgFomyGo sbsddmgol dogcm 1983 Bgmb domagdyma Mg3mdgb-
©o(300L bgsGnbom Bgzca Lobgmdbogmgdol dadstm, Mobag bgmo
mbos  3ggbym 88  Babgdol goobdMgdmmo  gsdmygbgdabogal.4®
dgdgan  360d36gmmzgabo  Lagombo, GmIgmo  3o63mMbadydals
dgmmdsms  (303emdo 3435305, 3o dol  gsdmmgms  aym.
2MbgdmdL g36em30lb g3mbmBngnca 309 m0sbgdals s g3Mma@m3dal
(1971) ©s g3eim3alb Lodgmb  3mbggbzos ,30mgdol  godmmgemals
3qbobgd” (1972).50 CISG Dmgom ©dmmgdgdmsb gehmew dgozosb
bmM3dgdl, mdmagdos aoM339mmo  Jdggdol ob  gobzbogdals
06896369@5(3006°" gbodmgdmmdol odmggs. s0badbmmoa ©qda-
mgds, mo30b bz, UNIDROIT-0b 8096 1972 Bqemb 3584dsg98mm
,05bYgoEmMdal bgmdgz@mmgdol bs8wgammdals dgbabgd® wboga(zo-
93mmo Bqbgdol 3Gmgd@b gimdbgds.5?

49 See O Remien Zwingendes Vertragsrecht und Grundfreiheiten des EG-
Vertrages (2003) 524 f.; P Hachem Agreed Sums Payable upon Breach of
an Obligation (2011) 41. Even earlier, in 1973, the Benelux countries had
prepared a Convention relative a la clause pénale (Bulletin/Publikatieblad
Benelux 1973-7) which was, however, never ratified. It may have influenced
a Resolution of the Council of Europe’s Committee of Ministers from 1978;
see (1978) Il Uniform Law Review 222-229. For general discussion, see M
Baum ‘Penalty Clauses’ in MaxEuP (n3) 1259-1263; R Zimmermann
Commentaries (n 25) Art. 9:509 [7].

50 For details, also on the impact of both instruments on subsequent texts,
see O Unger in Commentaries (n 25) Art. 1:304 (1) [6].

51 Art 8 CISG.

52 See S Vogenauer in Commentaries (n 25) Introduction before Art 5:101

[3].
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IV. LOIAMOBMAEOLM RS 3MIIGBNIR(N
bIR'JI3HINT3I30L 3606603330

donbgoszom 0dobs, M3 sMLYdMAL dgbrmunmo Momogbmdals
LogBmsdmEnbm  0bLEGENIg6G, GmImgdai  babgmdgzMmmgdm
LodoGomob (30em3gnm sb3gd&golb gbgds, dsm 3s0bz 396 3Bm-
©gdo  bmgon  LobgmdgiPnmgdm  LadsMommal  s3m3ByMag
3mE0g3035300L (babyomdal basdsmmmolb L3ggaagab Rsmgmom),
BogombomMo  bodmgomadm  3mgdLbgdol babal g39Gom. o8-
335650, 0©gd 358mmazeodgdymn ogm sbgma ymzemobdmdzggma
0bbEENIg6G0b dgbeddbgmaw, cbosy Abmmme bsgHmsdm@abm
b3 gdals ,,goggobon,gob“ ob  9Mobo3obmbawgdemm  Bmegmyyfo
B9bgdob Lobnm.?3 1980 Bgmb, UNIDROIT-0b oombbmdoo 390436
Ladymdam gamgo bgdmbbgbgdmmo asabnbygol 8mbsdbswgdmo.
Lodymdaom gaqxnol IMdomdol dgrmggsm dgoddbs LagHomsdmEabm
3m3gB30mmo bgmdg3Hmemgdgdol (PICC)** UNIDROIT-ab 69bgdob
3ofggmo  a0dmzgds (1994). smbadbyma 3G0bzadgda  gbgdmes
bgmdg3emadol  o@gdol, bodmgammdsl, 0b&aMm3Mgdozasl,
306mdg3L, goeregdgmgdelb 3gbMymgdsb @ vbyzy, FoRIdYey-
oL aMmaq30b dgdmbgggedn dgbodsdol dgM39890L. 1994 Bgemals
gsdoob Jgbsgomo wgdmmgdgdal Jobgoznm,® ,Medwgbows(s
UNIDROIT 8mazo3L 3606(30398L, Gm3mgdaz, sbggg, 8mbBgbogag-
dmod 39bob Logdmbmal bobynmdal 3mbggbzoom, obobn ¢dg-
&qbo 0D0sMgdl 03 Bopgmdgdl s aswsaby3zg@gdl, Mo 3mbzgbso-
0mod  @oEagbomo 03 (33momgdgdal  gomgemobbabgdom, Moy
360b6(303980L  a0bLogymMgdamo dmbgdabs ©s 3mddgmgdal ofg-

53 Nils Jansen analyses this phenomenon in his book: N Jansen The Making
of Legal Authority: Non-legislative Codifications in Historical and
Comparative Perspective (2010). See, especially, p 59-77 on the PECL
(below, n66) and the PICC (above, n 7). Cf. further R Zimmermann
“Wissenschaftliches Recht am Beispiel (vor allem) des europaischen
Vertragsrechts’ in Christian Bumke & Anne Roéthel (eds) Privates Recht
(2012) 21-48.

54 Above, n 7.

55 UNIDROIT (n 7) vii f.
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sl gomgamabbobgdom, aobbbgaggdamo dmbgbmnggdol smsomg-
demmdal admgge”. s3g356n gowebggzgda 360b(3039dalb &g4LEdo
33630908 IbmmE ,a53mbs3mobob® baboom. oggwsb godmdwnbatyg,
3960L 65bynmMdal 3mb3gg6zns PICC-abogal ,Logsmegdaemm s8m-
bogomo  BgMm@nmns™B. 8mag0s69800 3904865 sboma  Lodymdom
®an5950 PICC-0b 35636 (3mdomn s ao@s343s39d0mo 396bogdols
Jdgboddbgmo (2004, 2010 ©s 2016 Bmgddn), oz dgndmgds
omggob, 3ndstmmmo nym dmaswo Lobgmdgz@ymagdm badsmomoal
ymgmobdmd3zgmo dmegemamo Bgbgdob ©obswggbsw, dsm dmeal,
obgoma Lognmbgdabs, BmamMoges, gomEgdymgdomn badstomemoal
bBmgon Bsbomob, o6 dg3c GFowoogm boombomy®  3meo-
3035309890 396dm LsdsFmmemal bdmaswo Bsbomolb Jgbobad (bsb-
©3bInmmds, BoMImdomggbmmmds, Immbmazbol ©sm8mds 56 dmom-
bmgbal godg0mgs).5” 2016 Byl dg486nmn 3gmobyg badmdom xan-
gob 8dmzobs ngm g@dgmgemnsbo bgmdgi@mmadgdal b3gnemaea
Logocmgdgdals 33[)503@0.58 s80m dsmosMgdam 0dbs Bogdo, Mmd
LEbEIOEG MM babynmdol bgmdgiammadgdo s4sdg Labgemdg-

56 MJ Bonell An International Restatement of Contract Law 3 ed (2005) 305.
Generally on the CISG as a ‘veritable world sales law’ and on its impact on
other harmonization efforts, see MJ Bonell ‘European Contract Law and the
Development of Contract Law Worldwide’ in Proceedings of the 4th
European Jurists’ Forum (2008) 85-110.

57 On the 2004 edition, see R Zimmermann ‘Die UNIDROIT-Grundregeln der
Internationalen Handelsvertrage 2004 in vergleichender Perspektive’ (2005)
13 Zeitschrift fiir Europédisches Privafrecht 264-290. On the 2010 edition, see
S Vogenauer ‘Die UNIDROIT Grundregeln der Internationalen Handelsver-
trage 2010’ (2013) 21 Zeitschrift fiir Europdisches Privatrecht 7-42. For
comprehensive information on genesis (including working method),
structure, presentation, and style, as well as content of the PICC, see S
Vogenauer in idem (ed) Commentary on the UNIDROIT Principles of
International Commercial Confracts (PICC) 2 ed (2015) Introduction [14]-
[43]; cf also J Kleinheisterkamp in MaxEuP (n 3) 1727-1732.

58 UNIDROIT (Hg.), UNIDROIT Principles of Intemational Commercial
Conftracts 2016 (2017), vii. For the up-to-date version of the PICC (with the
exception of Art. 6.3.1 which was not adopted by the Governing Council), cf.
also FunTexts (n 6), 1530-1575. On long-term contracts in general, see now
W Doralt Langzeitvertrdge (2018); idemin Commentaries (n 25) Art. 6:112.
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3ONmgdm  LadsGmmal dmgowa bgbgdab dgdndeggdolb ©mInbo-
9090 3oMonads ogm.

PICC popgdomsm 8nomgl s350980:6 BAgqddo s 3gbab Lomb-
molb  Bobynmdol  LagMmedmEabm  bgmdggdmmgdal BLasgba,
3obo(3 oo dgasgmgbs dmobobs bazombamu@a Labgmdgea-
m9dm bLaBosBomal Mgxm®m8sg.5° omdze, LLBBbsGmp, 36Gsg-
&0godn PICC-ab Bomds@gdom abzm@dm@omgds 33meg donmbggem
80b6o MAgds. UNIDROIT-0b 88soggmn baddmb gsbzbsmgdoom,
2004 Bgemb 356 ,gooogemds [Loddmb] yzgmody ™3G0dabGym
3mmmmEnbgdLb .0 530b  LsdoMobdomme, 2014 Bmol 65dGm3do
LEIBS6 gmagbomgFo Boohbggws, ®md PICC-0b  gs8mygbgdals
3Mmdmgdol odmggs dmogama LogMialb — Labsdstmommgdobs o
LosMdoGMoygm GfMndybomagdal dodomgdoo Mmoo gobbobmm-
(30gmgdgmos;  gd30fonm  gs8mEamgdsdy  ©oYMEbmdoo 36,
obg3g, ©osb336s, GmMB PICC-L o6 aoohbos GoBorm g58myq6qdabs
Lyghm ©d ofg 08gbs  (36mdamoas  dabbgbol BMggdbs o
3659@03mbgddn.8T Fombgoogom o8abs, 856, Gmammi bdmaswo
LabgmdggPmmgdm badsFmemal bado 339mds, dosmbos ,d8bmggmom
3obdBodgdL,  LadsGommal boqygaa@b“.m (30806090 3sboggdo

59 VVogenauer in P/CC-Commentary (n 57) Introduction [44]-[47]; R Michaels
in PICC-Commentary (n 57) Preamble | [156]-[176].

60 UNIDROIT (n 7) xxiii. In 2016, the Governing Council stated (viii) that the
success of the previous editions had ‘not fallen short of [its] expectations’.
Sadly, in an unprecedented move, the Governing Council decided to delete
two key provisions (Art. 6.3.1 f. PICC) unanimously recommended by the
Working Group; for comment, see Doralt in Commentaries (n 58) Art. 6:112
[16]; R Zimmermann ‘A Call for Courage: Termination for Compelling
Reason’ in UNIDROIT 90 years/Les 90 ans d’UNIDROIT (2017) 119-122. On
the problem at issue, see also S Vogenauer ‘Termination of Long-term
Contracts ‘for compelling reason’ under the UNIDROIT Principles: the
German Origins’ in Eppur si muove: The Age of Uniform Law - Essays in
Honour of Michael Joachim Bonell (2016) 1698-1713.

61 Vogenauer in PICC-Commentary (n57) Introduction [48]f. For a
comprehensive analysis of the different uses envisaged by the Preamble of
the PICC, see Michaels in PICC-Commentary (n 57), passim.

62 \ogenauer in P/CC-Commentary (n57) Introduction [47]; and see
Michaels in PICC-Commentary (n 57) Preamble [9].
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smgdamoas PICC-0b mgonsmafo  ©md@@abyma  3m3g68stal
dgbogomo Boboal gmEg gsdm(39800sb. Bmam3 bomb xqgbbmba
dommomgdl, ©0ggbEgdalb 3m3gb@emal 39dwmga .gL oMal ofMobo-

3obmbdmgdmm  §odab GgdLBob 3ofggmo ygzgmodg oo sfo-
M@0 (3090 3m3gb& oMo “83

63 Jansen (n 53) 75. On the status of the Corpus luris Civilis (and thus also
the Digest) as textual foundation of the /us commune, see 28-45.
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V. 336M3IR0 LOLINII3HIRIBM LOZIGIIROL 3-:06G03330)

UNIDROIT-0b  badgydom  ganxnob  oomddob  3sMomgmamow
dgoddbs 3gmeg, ggmdnem 3mb68gJLE vy MM0gb&nfgdema Ladmdom
®ango. gb  oym  g3cm3nemo  bobgmdgz@madm  LadsGomoal
3m80b0s®* ©obogmo 3GmygbmGal — meg Mobomlb dgmonGmdao,
MmmIgmoai  00bodbym  xamalb mogegg  bym8dmasbgmmds.

3m3abos ©o3md3mgd@ms g3em3gmoa asgMmnsbgdal yzgmes Bggco
Lobgm3bogmb 35(36096Mdabgsb s Fobbow nbobogws g3Mm3ymn

Labgmdg 3P mmgdm badsmeal 360b3039d0L (PECL) dg934dagqdsb.
30M39mo baboemo asdmdzgybos 1995 Bgmb, bnemm dgmeg 6sbomds
eolb  dndo oboms 2000 Bgmb  goedndszgdym  39Mbosbomaeb
0b@gac0mgdgmo baBomals babom, 85306, MmEgbsz 3gbedg 6sbama

3939 godmgos 2003 Bgmb o o6 ngm 0b@gatintgdnmo 3ofzqm
™M 6060@0706.66 PECL-0b dgmatigds PICC-msb 3936 ob3gd@dos

dgbodmgdgma. sdabomgol bszdamobos obwsi ob god@o, Hm3
mM03g domasbo 3m3dors ghimbsom Lobyabgddyg, mEngy domgsba
80bbo abobogms gMmbs ©s 03s35 80dsbl s mMogg wonbgms

64 Above, n 1. This official title is hardly ever used; instead, reference is
normally made to the Lando-Commission.

65 On whom see the autobiography O Lando ‘My Life as a Lawyer’ (2002) 10
Zeitschrift fir Europaisches Privatrecht 508-522.

66 O Lando & H Beale (eds), Principles of European Contract Law, Parts |
and // (2000); O Lando, E Clive, A Prim, and R Zimmermann (eds,
Principles of European Confract Law, Part /Il (2003). The three parts of
PECL can also be found in FunTexts (n 6), 1003-1046. For discussion, see
R Zimmermann ‘Principles of European Contract Law’ in MaxEuP (n 3),
1325-1328; idem, ‘The Principles of European Contract Law: Contemporary
Manifestation of the Old, and Possible Foundation for a New, European
Scholarship of Private Law’ in F Faust & G Thusing (eds) Beyond Borders:
Perspectives on Infernational and Comparative Law: Symposium in Honour
of Hein Kotz (2006) 111-152.
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9606506 bLEamdn.5” PICC-0b 3basgbow, PECL-0b 0bL3o6ssoab
Byscim agm Dmgswo babgmdgyGmmgdm bads@mmol mbogagszanl
3505b0bx30L (boggmdzgmdn 83gMogmmn) 0Egs ©s gb @3065L369-
™o 93939 0dbs 3960L bobyomdal 3mbgzgbz00L dogomamdy.B8
obobgmadygma Mo 3Mdmogsiool LGANIGNGS ©s bLEomog
s@bgdoma dbgsglbos, Gowasb PECL-0b 3m396@8s6b s 33046ma,
Blackletter-ob 6gbgdbs ©s PECL-0b 3m38968smb 8basgbo 60dbgda
sgdgo. 8gmeg Bbfong, PICC-ab 3984865mmgd0 ,bob@gds@on@ew maglb
560009096  Boznmbomy®  306mbBIgdmmdal, Goms 390 0gbob
obobmmoa 8sor Bogm 65396930 3ooby39@0b 3969D0b0". bBge3s6
3mggbsmgmabogol gb 0bLEEMIgbGo bgmowsb asd39dmmo dgbo-
dmgommdss, Mmdmol domgdsz dbmemme dob sdoggMgdgem dogms-
b0 ©58m 300gdema."0

67 In spite of the title given to both projects, they contain rules (sometimes
rather general and flexible rules) rather than principles in the usual
jurisprudential sense of the word; see Zimmermann, ‘Contemporary
Manifestation’ (n 66), 116; Vogenauer in P/CC-Commentary (n57)
Introduction [37] f.; Michaels in PICC-Commentary (n 57) Preamble | [12] f.
The title chosen for the German translation is ‘Grundregeln’: C von Bar & R
Zimmermann, Grundregeln des Europdischen Vertragsrechts, Teile | and Il
(2002), Teil 111 (2005). On the general and flexible character of many of the
rules contained in both PECL and PICC, see Vogenauer in P/CC-
Commentary (n57) Introduction [36]f.; Michaels in P/ICC-Commentary
(n 57) Preamble | [19]; on the ‘all-pervasive concept’ of reasonableness,
widely employed throughout in PICC and PECL (and already in the CISG:
see Schlechtriem & Schwenzer (n20) 3f.), see JP Schmidt in
Commentaries (n 25) Art. 1:302 [1]-[9]; cf. also the list in Lando & Beale
Principles of European Contract Law | and I/ (n 66) 126 f.

68 Fifty-two of the 132 articles contained in the first two parts of the PECL are
modelled on a provision of the CISG; often, however, there are phrasing
changes or modifications; see the table in HM Flechtner, ‘The CISG’s Impact
on International Unification Efforts: The UNIDROIT Principles of International
Commercial Contracts and the Principles of European Contract Law’ in F
Ferrari (ed) The 1980 Uniform Sales Law. Old Issues Revisited in the Light
of Recent Experiences (2003) 169-197 (181-187).

69 UNIDROIT (n 7) viii.

70 VVogenauer in PICC-Commentary (n 57) Introduction [23].

18



PICC ws PECL o0mgdol msbspmmamse 3mdbsms, oogms-
3ofggma UNIDROIT-b, bmmm 393mga mobomlb 3mBaboals 30ge,
mdmgddsy Imbabogg swgomagdo on3eg9L Lbgs  3mBobogdmsb
9md©. MmEM03g 3mBobos bogdosbmdal 3Mm(zgbdo 0mgemabBobgdos
963obgmol 3mboz00L, Mo, Lodmmmme, 6936 sb3gd@do Joom
ME@0gM0g5635300mdgdgm 54169530 sabobs. donbgrosgsm 530by,
doo dmMol 9MLgdmAL mEa 4360dgbgmmzababo gsobLbgagadac: (i)
UNIDROIT-0b  bLog8056mdalb  sfgomo 0358 qbo  3mb396@@0g-
dnmos  ammdoma@m  bgadgb@dy w©o ofs Bbmmmm  g3Mm3gmo
Lobgmdg3ememgdm  bLodoBomab  JomImbaodozoodg oo (i)
UNIDROIT-0b 36mgd@o gdgsmma gbgds 3m3g&omema byemdg -
mq6930b L3gEoGEIYH sMgamb, bmmm mobomb 3m3dobosd fout court
Rodmysmnds babgmdg3mmgdm bodsGmmab 360b303930, Hmdmmgd-
dogz, obgzg, bgwgds 3m3bdamgdgmomsb ©omgdym gsnggdgdacs.
BomdmAgbomo asbbbgegqdgdal dombgoege, Bamdmeagbomo dmwg-
@0 Bgbgdob gPomdmomds gfmdsbgomnbgeb sMbgdomem dsnb(s
o gobbbgoggds. dg@&n3, 3om339mm bagmmgddo abobo god@mda-
390 0096@MM ©gdMmgdgdl dgo30396.7" 9833560  Losbeamgal
m30m39mgbo 8adgbo Mbos ggdgdmm 08sdn, ™I @sbabgmgdamo
mM03g 3OmE]d&o 3960L Lagdmbmalb LogMmedmmobm Bobyomdal
3m6396(3000056 00gdL Lomsggh.”? g3Bm3yma 8bggmmdgdal s 5b-
Hmgbgdal dodsMmomgdol em8nbofMgdmem dpgmdstgmdal g3cm3al
domdsi 3o (Mo bsommow shg96g0L, MHm3 PICC qoowgbo dmegm-
6930L Bgomms LabgmdgzEmmgdm Lodsmmmal Mgaombeyma 3o63m-

71 See, eg, A Hartkamp ‘Principles of Contract Law’ in A Hartkamp, MW
Hesselink, EH Hondius et al (eds) 7owards a European Civil Code 4 ed
(2011) 239-259.

72 Above.
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Bobo(300b 06LEGNIg6E9d0bmZg0L)"3 bodL Mbgsdl Gog@n, HMI o6
dbmemeo PECL-0b 993436gmgdo, s6sdge UNIDROIT-0b Lodgdom
®%ang0 Lsgd0sbmdol 3Mm(zgbde @obogmyGn badsmmadmngo bob-
&gdab  3obmb3gdmmdabs s bobsdommmm 3Mad@ngolb 9yMobm-
dmes.™ 39bodg d0Dgda oMol ob, M3 08 EAMELMmzNL, AmEaLas
dg043bs mobmb 3mdabnob 3943605 PECL-0b sbsbgmow, ggem3gem
3obmbdmgdgmb g o6 3Jmbos ©sbygdymo bmgswn  Labgem-
g3 mmgdm Lodommmob ebsbgzfgds nbgo L3ggaRIYO ©gE -
mMgdd©, Mmammazss 3mdbdomgdgmms ymgdgdol @a(339.

PECL-0b 538mgd0 ma30560 bogd8nsbmdsl sg30bgdwbgb GHm-
ame(3 8MogomdnbbmdMog 0bbEMM3gb@L.”> PECL 8ndsmogmos
936m3ab  3obdGodom GFMbLILIDMZOM Logogdm gMmagMomdal
bgmdgbymdalbzgh 0d goobom, GHM3 sbgbl sbsma bgoGHemaa
Babgdol gmEINmomgdsl, Hm3madog IMImMgdmmos Boznmborn®
3M6894LEL, Gomoi  d3gybgdo GEebbad309d0L 838 bmEFgdmab
©59399mgds69dsLb dgdmgdgb. smbadbymn bm@3gda odsEmyymos
9360m30b gobamgdal daBDE0b godmogfmgdobs s babgmmdgsnmgdm
LadaMomolb LggHmda bagMom bogebmbdwmgdemm bagMiab dgbo-
3580b0 0bgEMOLENEJB Mol dgd3b0b396; 03035 ML, 5badbema
bm@M3dgdo  g393mabgds Jlex mercatoria-b msbsdgotimzg BmEI-
moMgda, o3 989d&m® 3gdsbobdow dgndmgds agbgb godm-
4965099ma 96d0@Mgdal BogM, MHmeabsg dso Bggm Logdalb aowo-
6833@)0 ,,bog@moamﬁmbm (Q(")Bacba domgdmmao  3M0b(303960L  ©o-

73 See, eg, the Uniform Act on Contracts for 17 Francophone states in West
and central Africa under the umbrella of OHADA, an organization for the
harmonization of business law in Africa (see Michaels in PICC-Commentary
(n 57) Preamble | [149]-[151]), or the Principles of Latin American Contract
Law (on which see RU Momberg & S Vogenauer (ed) 7The Future of Contract
Law in Latin America: The Principles of Latin American Contract Law (2017).
For initiatives in (East) Asia, see Michaels in P/CC-Commentary (n 57)
Preamble | [155].

74 \Jogenauer in P/ICC-Commentary (n 57) Introduction [23] & [25]; Michaels
in PICC-Commentary (n 57) Preamble | [16].

75 See Lando & Beale Principles of European Confract Law (n 66) xxi-xxiv;
cf. also Zimmermann ‘Contemporary Manifestation’ (n 66) 141-147.
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(33000°.  o@bodbgmn  bgbgdo, sbgsg, a393mabgds  gFmgbyma
396mb3gdmmdal, Lodmbsdstmmmm Ladstmmabs s babodstomm
©md@m0bab Jmogmbgdob Bysimp. s dmemmb, PECL sbggg, 80bsb-
dndsmornmos, 3gdd6sb gg@mmma babgmdgyMmmgdm badsMmmal
dm3dsgmab Lodo gzgmao.

8ogbgeeger omggame LE®PIGAIme bogarmzabgonbs s
30b 3085600 godmmd8mmoa 3Mo@0zmmo d960d3693a0bs,78 PECL, G-
amé(z  o3ogdontn  3Mmgddo, g93mm3gmn  39Mdm  LadsGommoal
3568mbodo300L  3BM(39L80 3ombgFmo  BodmBygdes.”” mg8wg
0b0dbymo m3Mdgb@o dgozeslb y3zgmodyg dgbedsedal dmegmam
BgLgdl, Gm3mgdacs, sbggg, GEowoamo g3@m3amo Labgmdg-
3Omgdm  bodofmomalb  Lymobgggmgdol godmbso@oglh s 4dbab
yzgemes d93amdo §gdbEmdfoge 30l LadoMzggmb bagHom g36m-
3mmo babyomdal LodsGmmal bygg@mdan. mebomb 3m3obosbmeb
Bof35@gd4ma 00653 Mmmds gobs Lbgs 3Magamoa abazns@ngals
Bsdmbygdals bLedsdo v3s3g bggFmda. dsm ImMabss, ggHm3ymmo ©g-
mod@men LsdsBmmalb 3abi303980 (PETL); g360m3mma Lo gmo-
960b 30bmdals LadsMoal, 93Mm3mma bomgsbm LsdsGmmal
360b(303gd0 (PEFL), gg®m3gmo bawsdmggzm bLadsmomal 360b-
(303530 (PEICL).7®

76 On structural deficiencies essentially arising from the fact that the work on
the Principles has been split into three stages, see Zimmermann
‘Contemporary Manifestation’ (n 66) 115-117.

7T H Kotz European Contract Law 2" ed (2017) 3: ‘[a]n initial and — as it
turned out — momentous step’.

8 For overviews, see U Magnus ‘Principles of European Tort Law (PETL) in
MaxEuP (n 3) 1335-1339; DJ Hayton, SCJJ Kortmann & HLE Verhagen
(eds) Principles of European Trust Law (1999); W Pintens ‘Principles of
European Family Law’ in MaxEuP (n 3)1329-1331; H Heiss ‘Principles of
European Insurance Contract Law (PEICL) in MaxEuP (n 3), 1331-1334.
For the texts of these Principles, see FunTexts (n 6) 1576-1623.
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VI. ACQUIS COMMUNAUTAIRE R0 ACQUIS-0L 3%06B03330

PECL (2003) ws PICC (2004)-0b a53md39y96980b d9809a g36m-
3530 39360 0MobBo 3ooRbgzws, Hmd CISG, PICC ©s PECL aym
89d&LE™MdM0g0  GFnsws,  MHmIgmbsi  bos  dggbEymgdobs
300586943980 Hmma bobgmdgzemmgdm LadsGmmal 3o63mbabs-
ool bLsg8gd0 g3em3s80 > Bab GoMamgdlb gocgc.”® ond(ze
dmogama 3Gmdmads damdstgmdrs 03sdn, Hm3 03 Amobasmgal
PECL ¢339 209335@9Mo@ 39mat sbobogms gg@mmn babgen-
3930mgdm  bsBoGormolb Fomosb s®LL.BY 1980 Bmgdal o
636900056 Bmymemgdamo, 936Gm3al dsbdodom babgmadgmmgdm
LodoBmammab s 303d06Mgb0c domgmon Mogn ofMgd@nzgdo doowmgl,
dog., 00Mgd&nze ,dnhsdo semgdamoa bymdgMmmadgdol dgbsobgd”
(1985), ,8mB8b3sMgdgmmsb ©oEgdamo bsiMgoo@m bymdg -
mgdob Jqbobgd® (1986), momgddngs ,@30Mmab gomsbowzal dg-
Labgd® (1990), aMygd@ngs »OMOLOdsMmmnsba 30mmdgdal dgbabgd®
(1993), ,82083960b dgbobgd® (1994), omgddoss ,abGsebonMow
©oEgdnmo bgmdgzMmmgdgdal dgbobgd® (1997), ,dmdblstmgdgmmasb
©oEgdamo  Bobynmmdalb bymdgi@nmgdol dgbsbgd® wamgddnge
(1999), ©oMgd®nzs .0maz00b9d0m s6a560LALEMMgdalL dqbobgd®
(2000) ©o wofgd@ngs ,gmyd@Ommbymo  gogMmdal  Jgbobgd®
(2000).81 93630l g096 00569800 3obIGodom dg368s bobgmBBagma
dmobonbs  50bndbymn  aMgd@nggdol  033mgdgb@ 30082 (2009

79 See O Lando ‘CISG and its Followers: A Proposal to Adopt Some
International Principles of Contract Law’ (2005) 53 American Journal of
Contract Law 379-401, referring to the ‘troika’.

80 The story of the development of European contract law has previously
been told in N Jansen & R Zimmermann ‘European Contract Laws:
Foundations, Commentaries, Synthesis’ in Commentaries (n 25) [12]-[23].
Cf. further Zimmermann Oxford Handbook (n 4); H Beale ‘The story of EU
contract law— from 2001 to 2014’ in C Twigg-Flesner (ed) Research
Handbook on EU Consumer and Contract Law (2016) 431-462; Kotz (n 77)
1-15.

81 The text of these Directives can be found in the first edition (2003) of
FunTexts (n 6) under Part 1.

82 K Riesenhuber & F Moslein ‘Directive’ in MaxEuP (n 3) 462-466.
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Brmob 09398360056 936m3538060);8  Boybgoszs 0dobs, Gm3
Gmgm&g Bgbo, s@badbymo @afgd@nggdo asbbsdmgHm dmemo-
B039® 30bobb s dggal gdbsbmmagds, 860d36gmmzgbo MBymdL
bgmb Bgzcn Lobgmdbogmagdal 3gMdm LadsGomal Rsdmysmndgdsl,
o3 bdoMoe Lrgds Jogy wdPsmm dmbgbnggdol Logsbl.
dogomomoE, ,dmIbIoMgdgmmeb  oEgdmma  bobynmdal  bgem-
dg36mgdal dgbobgd® wafgd@ngobmeb s 3o3d0Mgdmmads Mggme-
353 oEn gogmgbs dmobnbs a9fMdsbanlb Lodmdomasdm 3mmgdLob
(BGB) g bm@3gddygs, Mo god8mobsds 2002 Bgemb ,30mmg-
dmadoon badsmonmanl dmEg@mbabs(z00b Jgbabgd® od@olb domgdao.
89&gbo @oMgd@ngs s 3e3daMgdagmas dmdbdsmgdgmms gmy-
39306,8* 8300698000 5635603LBME 0L Bqbobgd” amgd@ngs
03o3L 830609 o Lodmomm 30DbgLL.8% yzgms wsbobgmadama
©oMgd@ogs Jdbob gfo mmosbmdsl, Mobai Mbmwgdab acquis
communautaire, 56 bsdommmgdngn bgbgdal 6s6amb, GmBmagda(s
domoobmdsedn §360sb ggem3al 3933060l LodsMmomb ©s sfgm
3dmgagn doms 360 babgmdbogmgdabomgab.

9o dgbgogomsz mgamadnbszgdns, Mmd dacquis communautaire
LobgmdggPmmgdm  bLodsGomob  bLogMgdo o6  J86ob  gMm0sb
damo bobEgdsb, doom dmMab ofz Im3bIsMgdgmms NEmgdgdals
(3306 gmoboom. 3m3bdagdgmo, Lodommmgdfngn ggaqganGnnon,se
o3mos bbgomsbbazs L3goxkngn® Lodus(znsdoa: dsgomomaw, ob
306gd0, MmIgmmsbsz IMIbIamgdgmn  ©gdL  bymdg3Emmgdab,

83 N Colneric’ European Union’ in MaxEuP (n 3) 641-645. The European
Union is the successor to the European Community which, in turn,
succeeded the European Economic Community in 1993. For details on this
development, see N Colneric ‘European Community’ in MaxEuP (n 3) 565-
569.

84 For overviews on EU consumer law, see N Reich, HW Micklitz, P Rott et
al (eds) European Consumer Law 2 ed (2014); Twigg-Flesner Research
Handbook (n 80); S Whittaker ‘Consumer Contracts’ in H Beale (ed) Chitty
on Contracts, vol 1l 32 ed (2015) [38-001]-[38-547].

85 See R Zimmermann in Commentaries (n 25) Art. 9:508 [6].

86 See N Jansen in Commentaries (n 25) Art. 1:301 [2] and Annex; H Résler
‘Consumers and Consumer Protection Law’ in MaxEuP (n 3) 369-373.
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35mEgdmbo 5M056 yggms LogoGm abgm®dsznals Babmegdsdy,

8dagg 6sbomda Jgwal bymdgi@nmgdowsb gobgmalb  gmydal
diQoﬁmﬁgbo.m donbgoozo 8dobs, ombadbymn ofgdgnggdal
domgds Imbes bLbgowsbbzs ©H™MLs s 39M0om©8n,8 ©s 936HM3ab
3938060 39360 J39460L dammds (dsa. 0@omos, bagmabagomo,
o3bEM0s)  gMmasbo Lo 3ebmbIgdmm  LogHsolb  3o63Mbadydals
6oBomdn sMobs38sMaboo Mbos 0d6gb smastgdammn.8

03 Logudgmoom gogtmosbos 3g(36ngMos  xango, Gmdmob
3MmEE0bsGmEn ogm 356b Jnm@g-bome g (mLbsdMagza), Homs
993930398060 babgmBgemmgdm badsMomol dofMomswn 36nb-
(303900 acquis communautaire, Gmdgmos ,>MLgdMmo* gg3Hm3s3-
domob 396dm bedsGommolb Imeogon@gdsl ghmaszetn §gbwgso-
aBm30m sbgbL.Y smbBadbymo gampol Logddosbmdal Jgwgaswo
30dmo(3o 60560 bobaggmggabnm, ,,ggﬁmdoganﬁob bobggagdﬁ‘g—
mgdm Ladammmab ,oMbgdyma” 3Gab3039d0“ (Acquis Principles):
Contract | (2007), &m3gemo dgozogb Loggebdm ,3606(30393L" (56
@™ Bgbgdb)®! o gb Bgbgdo dmazagb Acquis Principles (ACQP),
obggg, mommgmmo 88 36abz030b  g969Dabal  SbLbsL  acquis
communautaire-do s 3m396@sMb. mMo Bemal 393mga go8moaze
0mbadbymn  3M0b(303930L  gogMgmdoema  396Mbos  Contract I
(Bm8gmon(s 8mn(zogos Contract l-ab goedmdsggdmm gotsb@bs(s.%2
3M6(393&momyca, ACQP oym PECL-ob 83353bgdgmo Bgbgdals

87 For an overview, see R Zimmermann The New German Law of
Obligations: Historical and Comparative Perspectives (2005) 210-224. For a
detailed assessment, see H Eidenmdller, F Faust, HC Grigoleit, et al
Revision des Verbraucher-acquis (2011) (see also the English summary in
(2011) 48 Common Market Law Review 1077-1123).

88 ‘[O]dd batch’: S Weatherill ‘Do we need a European Contract Law?’ in
Proceedings of the 4 European Jurists’ Forum (2008) 3-47 (7).

89 See the references in Zimmermann 7he New German Law of Obligations
(n 87) 224 f.

9% See HC Grigoleit & L Tomasic ‘Acquis Principles’ in MaxEuP (n 3) 10-15.
91 See above.

92 Research Group on the Existing EC Private Law (Acquis Group) (ed.),
Principles of the Existing EC Contract Law (Acquis Principles): Contract |
(2007); Contract Il (2009).
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9fOmImomds. ab, Mo asdm@mggdama odbs ACQP-dn, aobws
acquis communautaire 3gbBsgmol bagsba, Hobag dmnmosbmdsada dg-
Lodmgdgmos ggbmomo goQobr)chSo.ge’ 3mb393&memyMo, ACQP
056808730 mma©ss Rsdmysmandgdamo, ondzs, bbgs dbMoag, ngo
»9360m30lb 3033060l oALgdymo  bobgmdg3@mmadm  LadsMoab”
Mg3meEndnss. 83 dbfog, acquis-olb ganxob Lsgdosbmds bos
dg3ox33Lmm  goomgdom  GoMomE, gocg dbmmmeo  Mgdcm-
©9d309, bawsg 89060369ds g36m 303306l oM gddn3gdom ©ooag-
Boemo Jgbem3gdabash s3LEMs30Mmgdabs s acquis communa-
utaire-oo sggbomo Bgbgdal a96960mqdal &96wg6(300.94

b 80b0odbmb, Hm3 08 ML MmEgbsy Acquis Group-o
©5 3039890 agm ACQP-0b 36mgg@ob 398m3s3980m, g36im 3033060
o6 dg996y398)09 »oMbLadma® Lobgmdg3Gmgdm badsMomal gobgo-
®56gds, 53 3gMomedo gsdmgzgybms sbama ©ofMgd@ngs ©s sbgsg,
a003935390mmo odbs dggmo. 2008 bgemb doemsdn dgzoms gowo-
dmdoggdgmo bsdm3bdsMmgdmm 3MgoGob ©s Gonddgmal ofmgddo-
35, 2011 Bgmb aodmdsgybos gomagomsznmgdamo gosbogdal
©0Mgd@ngs s sgMgmgg, 2011 Bgmb asdmgzqybgdmm odbs mdbads-
B3y JBgdgdel oMy 0z

dmmmb doegdgmo LodsMomgdfnga 48 gdnb mogosdnmggmn

©5603bmygds ogm, 2008 63@[)96

MBmgd350L oMgd@&nzobmeb ©s393d0Mgdacm MbENbggmym LEem-
859@0d0sbo  3mbbmemmuomgds, by asbgbm@3ogmagdabs dmdbds-

353m739469d9m 3m3bIotgdgmms

909mos qRmgdgdab byygHmdn sMLgdnmo mmbo 3603369mmzs6a

93 For suggestions for such revision, see Revision des Verbraucher-acquis
(n 87).

94 For a more detailed critical assessment of the ACQP, see N Jansen & R
Zimmermann ‘Restating the Acquis Communautaire? A Critical Examination
of the ‘Principles of the Existing EC Contract Law” (2008) 71 Modern Law
Review 505-534; T Wilhelmsson ‘The Contract Law Acquis: Towards More
Coherence Through Generalization?’ in Proceedings of the 4% European
Jurists’ Forum (2008) 111-153.

9 For the texts of these Directives, see FunTexts (n 6) Part I, the Directives
(in chronological order).

9% COM(2008) 614 final.
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©069J&030L ,gH0 ING0BMbGsmNE 0bbEGNI 6@ ew ,dgMHbyds".%”
Jgbodsdabom, godmgzgybgdnmo 8mdbdsmgdgmms Numgdgdol ©o-
9d@03o 890436s 30603y 9Mbgdmmo Mo ©aMgdozol gogoon-
3bgdob dgrggew, 35g., »dnhodn owgdamo Bobynmdal bgmadg -
g0l 3gbobgd" woMgd@nzs ©s ,obGsbnnma bgmdgzemmgdgdals
39bobgd” aMgd@ngs.8  936Hm3m3obool ©og0bgdyma 8mbadMHgdals
®565b3o, ACQP-0l 8basgboe, 3mdbdsmgdgmms Magmgdgdal wo-
M9d@0ge o6 sbobagws Acquis communautaire-ob 36080 3me dodm-
boegob. 9

97 The Proposal encountered opposition, particularly because of the shift of
strategy from minimum to full harmonization; see, eg, N Reich, ‘Von der
Minimal- zur Voll- zur ‘Halbharmonisierung’— Ein europaisches
Privatrechtsdrama in funf Akten’, (2010) 78 Zeitschrift fiir Europdisches
Privatrecht 7-39; J Smits, ‘Full Harmonization of Consumer Contract Law? A
Critique of the Draft Directive on Consumer Rights’ (2010) 18 European
Review of Private Law 5-14; HC Grigoleit ‘Der Verbraucheracquis und das
Europaische Privatrecht’ (2010) 210 Archiv fir die civilistische Praxis 354-
423 (408-414).

9% For comment, see C Wendehorst Die neue Richtlinie (iber die Rechte der
Verbraucher, in: Festschrift fir Irmgard Griss (2011) 717-734.

9 Cf. infra.
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VIL 336(M30L LOLINBISHIRIB( LOFOGOIRNL 3606603330,
LOIMOIM RIGRM BILAdBI 30010013 RSO CONTRACTUELS
COMMUNS-OL 3606603330

58903500 9MomEAHmYmse sMbgdamo mMa 3Mobzadalb, 3gMdme
acquis commun-ob (56 @Gsogommo 396Mdm baBs@mammon, Mmag-
Mo 30M3gmo  350m35mobbabgdyma oym ius commune-do ©s
3d98ga babbgbgdns gMmzbym 3mmogn3a3098dn) (PECL), s acquis
communautaire-ob (ACQP), 38533gmdom dmbg@bos mEa badse-
omgdMozo ®anxob gho 0bbGEMMIgbdem 359Mmnsbgds. 5bndbe-
mo g5bbm&zngmgdym odbs ,COPECL Network of Excellence-obs
dog®, OmIgmog Bodmysmads g36m3mdabool  33emg30L 89993y
Ro@hm 3Mmamodom, Lawsg ACquis-3s s 93Mm34mo Labgmdgzey)-
mgdm LadsBommal 33mgg0mBs ganygdds 360d36gmmzgsbo Mmma
0ms35dgb. bgdmblbgbgdnmo xango 1998 bymb 339 3543860 aym
J60bB056 3mb doMal BogH (MLBS3M0N30).1% nan 8mJdgwgdos, m-
améz mobomlb  3m3obool dgd3zz0My, dombgoszsm 0dobs, Mmd
LEOYJG NS, 30bbgda s Lsdymdsm Fgommegda bEMmsw gobbbge-
3909mo0 ogm, Bemgdolb asb3sgmndsedo 33magz0mds xamgyds gzmena-
(300 39603000, 3904365 @odo@gdocmn Lodmdom gamygda, HmImg-
b0z 39domdebgb LadsMmmmob 08 bygMmmdo, Mmdgmbsi PECL o6
dmo(30309: 309403900bs s Im3babamgdolb babgmdgyGmmgdm bo-
dofmamo, agsMs, 3m3geonmo  Bamdmdowmggbermmds, gcgbds-
0babgo s LoobEModaom bgmdggMnmgds, 356sd0, EMB(30s,
Labbol  bgmdgiGmmads, ©gmoad@o (9.6, ,oMobobymdgzG¥mgdm
39mEgdnmads, Mmdgmoai bomdmadmds bLbgs 3oMabogol Dosbob
80ygbgdob dggasm”), mbogmdgmm godmawmgds, negotiorum gestio
(»@o30mgdalb go6qdg bbgobo Lagddob JgbEMmads®), 3oMown Mmezwyg-
dmds, Lo 3MMgdalb MBmgdab dgdgbs s s 3aMazs, 8mdMog Jmbg-
b5bg dmabmgbals qdMNb3gmyma3al Ladmomgdgdo ©s nbomdama
Lo gmomgds. dgbodsedabaw, 33mgzom xanxb buymos 39934dsagqdabs

100 C von Bar ‘Die Study Group on a European Civil Code’ in Festschrift fur
Dieter Henrich (2000) 1-12; M Schmidt-Kessel ‘Study Group on a European
Civil Code’ in MaxEuP (fn. 3) 1611-1614.
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39833006 gmdomo  Ladsmmal® 360dgbgmmgsbo Bsboma (s o6
dgdmgamammgmagm Jbmeme  Lojmbmoms ©s qdMsgn  Jmbgdals
35639Ma30m). EOHMms 356853mmdsdn, 33mgz0m0 KaMBoL ganmom,
936m30b  badmgomodm  gmegdbobs  ©s  g3Gm3olb  bodsGormoal
360b(303980b gHormdmongn ©gdnmgdgdob gomgamabbobgdom (PEL),
359md3946s oo HomEgbmdal  (30m3gmmo  asdm(3939d0. 101
mbndbyma  godm393gdo, donmbgrmsgs 0dobs, Gm3 Dmgo Lado-
0b30Mmb 988303900, 339 9MLgdymo bmM3gdal gosddsggds
560, 030l gomzemabbobgdom, GmI LsdsGmmgdfogo 3o(8mbo-
Bogoob boggyydggmgdo, LobgmdgzMmadm Lodofmemmsb dgmemg-
dom, LEmymgomom ©sdNdeggdnmo o6 ymgoms. dgdmombndbe-
ol dgbedsedabew, 3mdamdals 3gMomm@an, 33emg3000 KanBds sbsma
B9bgdo o sbamo LodsMmmadngo 3mb(39%(30980 350343s3s.102
9md Mo 0bbGENIgbGL, HmImalb Jodsbol aym, asggGoo-
obgdabs  acquis commun s acquis communautaire, dmoblgbogdgb
96. 9b0ads@ o @obabgmagdom: bagfom Rs@Bm Bgbgdal 3Gmgd@o
(DCFR).13  5mbadbmemn  aobosbm@zogems  Acquis ©s  33magzomo
®anxob bggmgdabgsb dgd860mads ,dgbBmmgdabe ©s gogMmnsbgdals

101 C von Bar (ed) Benevolent Intervention in Another’s Affairs (PEL vol 1)
(2006); MW Hesselink, JW Rutgers, OB Diaz et al (eds) Commercial
Agency, Franchise and Distribution Contracts (PEL vol 2) (2006); JM
Barendrecht, C Jansen, M Loos et al (eds) Service Contracts (PEL vol 3)
(2007); U Drobnig (ed) Personal Security (PEL vol 4) (2007); K Lilleholt, A
Victorin, A Foétschl et al (eds) Lease of Goods (PEL vol 5) (2008); E Hondius,
V Heutger, C Jeloschek et al (eds) Sales (PEL vol 6) (2008); C von Bar (ed)
Non-Contractual Liability Arising out of Damage Caused to Another (PEL vol
7) (2009); C von Bar & S Swann Unjustified Enrichment (PEL vol 8) (2010);
B Lurger & W Faber (eds) Acquisition and Loss of Ownership of Goods (PEL
vol 9) (2011); MBM Loos & OB Diaz (eds) Mandate Contracts (PEL vol 10)
(2013); U Drobnig & O Boger (eds) Proprietary Security in Moveable Assets
(PEL vol 11) (2015).

102 N Jansen Binnenmarkt, Privatrecht und europaische Identitat (2004) 31-
63; R Zimmermann ‘Europaisches Privatrecht — Irrungen, Wirrungen' in
Begegnungen im Recht (2011) 321-350 (326 f.); idem ‘The Present State’ (n
4)494-503; idem in Oxford Handbook (n 4), ...

103 See R Zimmermann ‘Common Frame of Reference (CFR)’ in MaxEuP (n
3) 261-265.
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a6035%, Gmdgmoy Bodmysmoadws 2006 brolb ©obobynda. smbg-
domos 3o DCFR 8ma(zoglb: PECL-al, ACQP-als 0o PEL-0b 33008 m-
3gmmob Bqbgdl. smbsbadbogns, Gmd PECL bm®ds@ogmmo 33emg-
g30m0 gaggob JogH 339 oygm dgbbogmoamo, dgbbogmes gobme(so-
993 0d6s Bmgsmem, bmmm dmango dgdmbgggeda 3o sMbgdo-
Do3(3. Mo domogamos, dgbBogmal dgmgagsw PECL  semoss
0bdmmofgdamo babgmdgzGmgdm badsGmmal Bgbgda, dgbbogmal
d99ga dmbrs dobo  3mb3gd@gomg®e 3oyl ForrydY-
mgdomn  badsfmmolb  gomgsmabbabgdom. 883386, DCFR-0b
Bogbgda I-lll Romgmoom, ogmggamos Lad Bobamow, — babgmdg &ra-
mgdm LodsGonmal Bmgsw bsBoms, gomugdamgdoma badsMmmol
Bmaom  bobomo ©d  bogMom  bmgsw  Bsbomew. DCFR-3s
05533300005  8BLEEsJG o  §9fMBnbo ,LodsMmmgdogo  ogdn”,
dogomoma, bUQBUJFr’JQvUbo sl ,mMIbGogo ob IMsgomadbogo
od&n”. (Art. 11.-1:101 (1)). 8 DgB85@om LabEgds@ Mo FoGgam-
0980b Boeagbs doggmomgdl @md@mabsdy, MmIgmoa sbmzam-
©gds  ggMdsbym  ayyMooym  3g(3b09Mgdsbmsb.  mebsdgmmag
dgagdom BLxgmmdgdda, ,LodoMmmmgdngn of@ob* 3mbigy s
BoBm 3513 Bod93d0 sGroxMal dmI(39300.104

DCFR-ab 3934353980b 36m39Ld0, sbggzg, dgLBmEadaym odbs
ACQP-3. DCFR gao8mogs bado 3gMboolb  Loboom, oommggmo
domgobo g@omgddo gobbbgegmgdmms gMm3sabgmabogsb: duomg-
&0 dmbababo godmags 2008 Bemal mgbgﬁ)gogmb,mS oo
a53m(3938s> — 2009 Bemob 09396H35mb,"% beenm bHMemo gs8m(393s

104 See, for example, F Ranieri Europaisches Obligationenrecht 3 ed (2009)
150. For a comprehensive and balanced assessment of the ‘juridical act’
doctrine and its implementation, see JP Schmidt in Commentaries (n 67) Art
1:107 [13]-[18].

105 C von Bar, E Clive & H Schulte-Nélke (eds) Principles, Definitions and
Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR) Interim Outline Edition (2008).

106 C von Bar, E Clive & H Schulte-Nolke (eds) Principles, Definitions and
Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR) Outline Edition (2009).
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aobbm@(30gmes  — 2009 Bmob  mgd@mddgmb.1” DCFR 863539
36080300 bogobo aobs,1% 306500056 Babynmdal LsdsBmmobs s
Lobgmdg 3G madm LodsGmmal Gomamgdlb gomgom aobamol 3(30-
mmds bgdg@own $3daionmon Rsamgsms, DCFR-0b ©gdymgdgdals
Lbgoobbgs bsbomo gemdsbgolb o6 Fggbedsdgdmes, Ggdb@ab
3ofggmon 396boal  (33momgdgde, 3mbicg@mmew 3o PECL-o,
oG ogoe omddoEa o6 agm; bmmm anMoogma  3mb3g%(30900L
M398qbmds byEdgGoe md@Mmabamo bsbosmobs oygm s DCFR-
ab1%® 4563509360 MBG™m  IgBow  LobgmBdmgebgmml  dggbe-
35898m@s, 3000 Mo Ladsmmmgdfng dmbBgbfnggdgdl.
CoPECL-0b  gaggo, 6mdgmoi  DCFR-ob  dgbLsgddbgmo
RoBmyamods, sbggg, dmassgos Henri Capitant des Amis de la Cul-
ture Juridique Frangaise-s s Société de Législation Comparée-is
dgbbmmgdmmo g39Mbool gs8m3gdalb 0Dbom. 0gn godmoazs Lome-
a@oo — Principes contractuels communs (PCC) (3m396@stom)

RMobamm 96Dy o d99wga (39dmmmmmoe Imgmmdoo  4.6. “Black
Letter’-ob 0gdnmagdgdom) abamoaby 965b9.110 506036mmo ©m 4-

107 C von Bar & E Clive (eds) Principles, Definitions and Model Rules of
European Private Law: Draft Common Frame of Reference (DCFR), Full
Edition, vols I-VI (2009).

108 See, eg, H Eidenmiiller, F Faust, HC Grigoleit et al ‘The Common Frame
of Reference for European Private Law — policy Choices and Codification
Problems’ (2008) 28 Oxford JLS 659-708; S Whittaker The ‘Draft Common
Frame of Reference’: An Assessment Commissioned by the Ministry of
Justice, United Kingdom (2008) (available online); N Jansen & R
Zimmermann ‘A European Civil Code in All But Name”: Discussing the
Nature and Purposes of the Draft Common Frame of Reference’ (2010) 69
Cambridge LJ 98-112; W Doralt ‘Strukturelle Schwéachen in der
Europaisierung des Privatrechts: Eine Prozessanalyse der jlingeren
Entwicklungen’ (2011) 75 RabelsZ 260-285.

109 Vol | of the Full Edition of the DCFR contains a catalogue of more than
150 definitions.

10 Association Henri Capitant des Amis de la Culture Juridique Frangaise
and Societé de Législation Comparée, Projet de Cadre Commun de
Référence — Principles contractuels communs (2008) 211-838; for the
English version of the ‘black letter’ rules, see B Fauvarque-Cosson & D
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396@0 LEgds bogHmsdmmabm asbbomgol Rs@mAmgdl s PECL-do
0adbmds g&sbgnmo LadsGommal gogmgbs. 3mdomdal sbygdabsl
©OHmob  god@men  gomzomobbobgdyma oM  ymegoems, DCFR-
d933s3000 ©FAMal Imgemyg Bmbsjzgoda, Gsdsz dob  bamabbdbg
MoMYmBomn 3o3mgbs 0gmbos. M g@sbammo Lsdmdom KamBgdab
dog®, obggg, ¢bgdemongr Jgdxndaggdymoa agbs Lodo wgdamgds,
3ofdmeo: “Principes directeurs du droit Européen du contrat” (“liberté
contractuelle”, “securité contractuell”’, oo “loyauté contractuelle”),''?
(3 DCFR-ols 3ofzgmo &mdob — ,,3606603360b", 53myy3000989mn

BoBoemons. 13

Mazeaud (eds) European Contract Law. Materials for a Common Frame of
Reference: Terminology, Guiding Principles, Model Rules (2008) 419-572.

111 According to Beale ‘Story’ (n 80) 444, the Expert Group charged with the
preparation of the Feasibility Study (see below (n 134)) did consider the PCC
but this resulted ‘in very little, if any change in substance’. For an analysis of
two parts of the PCC, see N Jansen & R Zimmermann ‘Contract Formation
and Mistake in European contract Law: A Genetic Comparison of
Transnational Model Rules’ (2011) 21 Oxford JLS 625-662.

112 Association Henri Capitant des Amis de la Culture Juridique Frangaise
and Société de Législation Comparée (n 110) 21-198. For an English
version, see Fauvarque-Cosson and Mazeaud (n 110) 419-572; cf also
FunTexts (n 6) 1335-1337.

113 von Bar & Clive (n 107) vol I, 37-63 (here, four principles are listed, ie
freedom, security, justice, and efficiency).
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DCFR 3g6dm LadsGommal (396@Gemmamn bggMmgdal ymgeal-
3dm3(339m0 bgbgdos, dobo dnbsbo oym, ngo gs3mgygbgdobom GEseblL-
Bogombom® 0339006 ©s35330Mgdom. sgMgmgg, DCFR gg6im-
3938060 43946980bmgals 39833000 gmdomo badsMomal bggHmda
LEmymgomo 3mEgdbolb 3GmJd0s 96 g.6 ,doMomown 30600600“.114
dogbgosgs 0dobs, Gmd DCFR-ob 3Mmgd@dy I9dxdsgg xanab
doGomssm LrMes, BosMmImgBabs 6536mMBal 535098060 dmbgds, S
5ebndbmma 3GMogd@ngadn 396 aobbmsogmes s DCFR 3mdsgsmda
3506(3 3o oMo 36m39bab Bsboemn asbs.!®

bgdmblbgbgdmmo 3Gm39Lob 0bozne@mEa ngm g3Mm3sGimadgb-
&0, Bmdgemdsg 1989 bgmb Bonmm Hgbmmeos g3dm3olb badmds-
modm 3megdbob ImB8DoEgdobmsb 3538069300117 8ol dm3yge
1994 Bgmb a03m3gdmo bbgs Ggdmemazgdas, Mmdmgdai g36m-
393806L bobmges bsdmgsmadm 3mogdLbob 3Gmgd&ol dmdbewgdsb.
o3 bogooboob ®s3e3damgdom, g3tim3smmadgb@ds  dmybmes
936m3mBabosl, ,mobomb 3m8aboobomgalb® agdams Abon.118 1997
Bemal ogdgMgomb, 936m3033060L Ladgmb 3mmoboool s©dnbob-
BMo300b ganwom, Jg39606a39630 gondsmms 3mbggmgbos babgem-
bmpgdon — ,9360m30L bodmgomadm  3mogdbabs396®, ombadbmm

14 von Bar Festschrift Henrich (n 100) 3.

115 See H Beale ‘European Contract Law: The Common Frame of Reference
and Beyond’ in C Twigg-Flesner (ed) European Union Private Law (2010)
116-130; H Schulte-Nolke ‘Arbeiten an einem europaischen Vertragsrecht:
Fakten und populare Irrtimer’ (2009) Neue Juristische Wochenschrift 2161 -
2167.

116 See Jansen & Zimmermann ‘A European Civil Code in All But Name’ (n
108)

117 Resolution of the European Parliament of 26 May 1989 on action to bring
into line the private law of the Member States (OJ C 158/89, 400); see also
‘Materialien’ (1993) 1 Zeitschrift fir Europaisches Privatrecht 613-615.

118 Resolution of the European Parliament of 6 May 1994 concerning the
codification of private law and the Commission on European Contract Law
(OJ C 205/94, 518); and see W Tilmann ‘Zweiter Kodifikationsbeschluss des
Europaischen Parlaments’ (1995) 3 Zeitschrift fir Europaisches Privatrecht
534-551.
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3MbxgMgb300bg 3megdLol 8m3bomgdal 0Eged GosMmm dbsfs-
s dmn3mzs."% 50bndbymb 8m3ygzs g3Mmbaddmb 1999 Bmal
md@madmob  §od30gMol  Mgbmenmzns, Gmdgmoai  dmombmgos
269360 LabgmdBogmgdal Ladmgomadm 306mbgdmmdal  Loge-
dgmosb  dgbBogemol’, Goms dmdsgomdn  LadsGmomBamdmgdals

3gbadmm  goBoymgdgdo  59M0gd0650.120

5b0dbymal  Lade-
Lagbme, g3mmgmdabosd godmbiss dommg@gbo ,930m30L  Lobge-
dg3mmgdm Ladommal Jgbabgd®. Lbgs 3mbabdMgdgdmeb ghmmac,
60‘8@8@860 BUOGOBQO dm@ﬂ%ﬂdbeﬂﬂb ()CQUL)OG (()60 JMQO(BOJOGOOL)
0mbBgFis,  MmamMi  ,930m3s3daMol  sboem  ymgmalbdmd(szge
396mb8gdmmdsb”).121 2003 Bgmb go398mB8s 3gmeg dowma@963s
LomayMom — ,89@o@ ms630dwgzmmoa g3cm3al LobgmdgzG¥mgdm
LodsGmamn: Ladmddgmm g9ads” BoMdmawanbs sboema §gfMdnbo —
200 mgdol bogMomm RsGAm”, m3gmdsz Jmmgdbolb dgd4dsgzgdol
0©gd 89mMg 3mobdg gosobbns.22 2004 Bgmb ao8m(393mem 89bsdy
S0gmgbde,  g3Mm3gmo  LobyrdggGgmgom  gmegdbob  orge

94L3mo0G NG MoMm3y3ql. 5mbadbmmoal bobsggmmm, yuFow-
0gds a0dsbznmms 93mm3nm LsdmIbIaMgdemm  LadsGommdn sMmbg-

dgmn 3Gmdmadgdab 608mb6mﬁ360%3.123 2007 Bemob ogdgmgsmdo
aodmoie ©mM3ndnbGon, gb. ,36306g Bogbo LodmMIbIsmgdemm dgb-
403900l go@sbobxgadg”, Lowsi godmomgdymo aym mbodbAgds

119 See W Tilmann ‘Towards a European Civil Code’ (1997) 5 Zeitschrift fir
Europaisches Privatrecht 595-598; M Schmidt-Kessel ‘European Civil Code’
in MaxEuP (n 3) 553-556. Already in 1994 the first edition of a book entitled
‘Towards a European Civil Code’ had appeared, edited by five Dutch
colleagues (AS Hartkamp, MW Hesselink, EH Hondius, CE du Perron, and
JMB Vrancken); see today A Hartkamp, M Hesselink, E Hondius et al
Towards a European Civil Code 4 ed (2011).

120 Tampere European Council 15 and 16 October 1999, Presidency
Conclusions, under [39].

121 COM(2001) 398 final; on which, see C von Bar ‘Die Mitteilung der
Europaischen Kommission zum Europaischen Vertragsrecht’ (2001) 9
Zeitschrift fiir Europaisches Privatrecht 799-804.

122 COM(2003) 68 final.

123 European Contract Law and the Revision of the Acquis: The Way
Forward, COM(2004) 651 final.
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s@bgdamo 33-8 wofgddngol gowsobnbggzal cmomdsady, safgmgy,
0bndbyem  ©m3dgb@dn Lomdstio aygm gb. ,3mE0DMbE MG
0bbEEMIgbG 0L 3534 daggdedy, Mmmdgmoa(y gobbodmgmegms Lbgo-
sbbgs LygMmdo B5dgboboob ©s393d06gdmm bogHom Bgbgdl.124
2008 bemal mg@m3dcnl 3mdbdsmgdgmos gmgdgdol omgd@nzol
36mgd@o o badmmmme, 2011 bemal m@m3dgmda domsdn dgbayma
dmadbdscigdgmoms ymgdgdal afgd@ngs, magabo dobd@oedabs ©s
2330(30980L  mz5mbodGabomo  goomgdom  Im3Mdomgdamo o=
8mf’76ggo.125 dgbodsdnbom, o@bndbymon ©oMgd@ogzol wobdamgdoom
dg9dmgdgmo s03mAbrs, gomabobgmmaym LodmdbdsGgdemm Ladsm-
ool Bgbgda.128

Aoamtg  93em3mdobos  dmgmmes,  Lbogom  Bo@mbm  Bomo-
098980L" dabssMbo o onowoymo bogmbo g 3399o 3gFo-
mEolb gobdsgmmdada dmbomgsbo MRgdmms. 3mdobos oL woyo-
bgdom sbsbosmgdws, Mmam@s gfmassm ,bgmbobymgdals bs3@mgdL*
LobgmdggPmmgdm  bLodsGmsmdo  Lodmdsgmm  3obmb3wgdemmdo-
Lomgob. ggmm3ol Ladmgomosgm 3megdbob 3gmagzomo ganxnobomgal
s Acquis-ob ganxobogolb bmmon&io 0sbbgdol gsdmymgoms ©s
CoPECL-0b 3533060l BgdSBnm,127 936m3m380b0sd J0s60d6s, H™I
080 5039 gmEA30m donb(z Joomagdos DCFR-L, 569 3mmogozoz00b
36mg @b @Udb@)b.ms dgbadadnbo, 2010 Bemob ngmobdo @sndgdws
96. ,363565 Bogbo® Labgmbmegdoo — ,3mbdogdmgdobs s dob-
BgLbobomgolb g3eim3ob babgmdgzMmemgdm LadsMmamemoal 3Gmamgbol
3mm0@035 1% s 50b0dbmmomn bmgswa LabgmdgHmmgdm bodsem-
ool bodmdsgmm abbEMndgbGobmgaol 3abbabs s gmmdal dgbo-
436gmow 3Gm(39bo 5@ Bobsdo Jg30s.10 3m3obool obEgda

124 COM(2006) 744 final.

125 See above.

126 See above.

127 See above.

128 See the discussion by Jansen & Zimmermann ‘A European Civil Code in
All But Name’ (n 108).

129 COM(2010) 348 final.

130 For comment, see Max Planck Institute for Comparative and International
Private Law ‘Policy options for progress towards as European contract law:
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093005 gobs 3mbbym@Esnal 3gMomeal ©sLbEmgdsdmg: dom
BoMomanbgl s@Rgzoma 0bb@EN3gb@0n, Mmdgmms badygsmgdoma(s
dbofgqolb dggdmgdmeom  GFMobLBs(3nmbammfo bgmdgimmmgdal
3mBgbeng gds. 13!

comments on the issues raised in the Green Paper from the Commission of
1 July 2010, COM(2010) 348 final’, (2011) 75 RabelsZ 371-438.

131 See V Reding ‘Warum Europa ein optionales europaisches Vertragsrecht
bendtigt’ (2011) 19 Zeitschrift fir Européisches Privatrecht 1-6. For comment
see, eg, E Arroyo y Amayuelas, The idea of an optional contract code, in:
Twigg-Flesner European Union Private Law (n 115) 463-486.
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936mgmBobobomgal 3Gmdmgds agm ol gog@o, ®m3d DCFR o6
dgoogme @edmuzngdgm babgdlb Labgmdgs@mnmgdm LodsGmam-
056 3933069800, 9330 3gmygzolb gomamqgdda PECL L&gmo
AmEmmdon  go@sdydegos  gomEgdnmgdomn  LbadsMomsmmab
308560g800.132 863564 Bogbal” 4o3m(3985807, 936 3mBabool 8ng6,
Sogmabama  3mb(395(30980b  dg8m3o3980bmzal, DCFR-0b  gowo-
Lobgoo s Ladmemmme, ,bagMmm g3EmM3Ymo babynmdalb Lsdsm-
omob” (FS) d9bsd3bgmo, Bsdmysmodos gdb3gH@oms ganxya;’™
33mg30b dggaqda, 569) DCFR-0156 353306980 &94LEmdG030
dMggdo, oogmedomggmem asdmags 2011 Bmob 3s0bdo, bmem
a0@s3930390mmo 39MLboal gedm3gds aobbmEzogmes 2011 Bemals
ogBOb@m30.134 LodmmmmE, 3mbodbamo bagydzmom wogmm bagH-
om 93em3gmo babyomdolb LsdsGmmoal dgddsggdsl, Gmdgmacs
aodmozs 2011 Bemob md@maddgmb.13% Jgomegebgdam  Mgamme-
300bmsb s 3o3d0Mgdagema  CESL-ob  obston NI, Bobynmmdal
LodoGomol 3Gmgd@ob aofws, obgzg, dgoiegwms bmgowbobgm-

132 See above.

133 For interesting insider information on the work of the Expert Group, see
Beale ‘Story’ (n 80), 438-448. In view of the fact that the consultation period
concerning the Green Paper on policy options ended when the Expert Group
had already been working for nearly nine out of the total of twelve months of
its existence, the Expert Group had to work, for a long time, on an ‘as if
basis: Beale ‘Story’ (n 80) 439; cf. also the comments by another member of
the Expert Group: M Kiraly ‘The Rise and Fall of Common European Sales
Law’ in The Age of Uniform Law (n 60) 1862-1872, 1871 (‘almost “a mission
impossible™).

134 ‘A European contract law for consumers and businesses: Publication of
the results of the feasibility study carried out by the Expert Group on
European contract law for stakeholders’ and legal practitioners’ feedback’, 3
May 2011; revised Version of the FS, published as a working document of
the European Commission on 6 September 2011 and entitled ‘Contract Law,
Work in Progress’, 9 August 2011. The FS in its original version is easily
accessible in FunTexts (n 6) 1382-1441.

135 COM(2011) 653 final; easily accessible in FunTexts (n 6) 1442-1529.
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dg3emgdm  LaBoBmambe,  bobyomdal  bgmdg3emmadobmeb
dgoEcOHmE ©s3533069dmma (3086ma dobamgdol dobmogdobs ©s
3m3babyMgdal gobggol bgmdgMmmadsl o6 (30x364ma oboemgdal
30bmegdal bgmdg3eOmmadsl (8mb@ogo, dgzgomgds, bEMbggm-
g4ms).1%8 5s@Abgdmmo 3mbsbAgdqdal dqbodedobow, CESL-alb 3096
Bgdmblgbgdmma  bgmdgzemmgdgdol 3oGmsedod  gs3mygbgds o
b aobbmGs0gmadamoym  g30im3sgdatals gofamgddo, bgem-
dg3mmgdal godmygbgds Mbos ©agndbgdamaym dbosfgoms 3mb-
39 mm agmoBbBUBo%o (,,066330000 amgggqm“ 56 dob
LodnMabdoMme ,motymaolb dmwgma®, GmImomsz Mg nEod-
©gdmes CISG-0b g303mygbgdol Bgbgda), ombadbyma bgbo gsdm-
049698m@s 03 dgdmbagzgdda(y 3o, oy bLgbgdemo bgmdg 3G mmgdals
offgzs dmbogdmes Joogmmsbamo  badsmomal  dgbodsdabog,
Mo | Hgammsagoolb 0obsbdsm. dgbadsdabsew, CESL-0b 80bsba o6
04m, Jagnmoym Labgmdgzemmgdm badsGomalb 28-9 Mgg0do, ngo
ﬂ%ﬁm 86. ,,80(‘063“ 68‘3080 Oﬂm, 6(7)88@06 86)0)6306(”8060
gmmdon  bgmdobsbgomdo  0dbgdmes  bgmdg3dymgdol  dbomg-
9d0bomgol g3Mmzegdnmab Bg3zmo Lobgmdbogmb gomamgddo.

CESL-ob  a03m(39300m, g36m30b  bLobgmdgyGmmgdm  3obmbalb
363mbado(300L  3Mm(3gLbds  3B0Gogmm  g&o3L dosmBos. gHma
dbmng, gb ngm dGsgambBemosbo gobbomggdobs ©o 3obmbal &gdLE by
bobg@dmoago dndomdal badmemmm Jgogan, obg g36m3al Lobgem-
dg3emgdm bLodsmomob doGomgn, Gm3gmbsi dmaxg® Jomog-
dmo 93Mm30b badmgomodm gmogdbai 3o bmwadobgb. dmzg-
dnmo 3GmgdEo 93Mm3mdnboobmzgal ,bEMsGgaommo dMwobs ©s
60d@naﬁ360b 060600@)030“ 03m137, - Sﬁab@nﬂmgn Sﬁmgd@)o, -
dgmo 9360m3033060b Ladgmbs o g3MmM3sMmsdgbGol Lodyoemg-
b0 2014 Brob Dogbmeda, o8 «3065b36gmal Mgmgdsdmbomagdob
350000 53mByM33m7, Mbos 3mJdgmadymaym.

138 The latter extension resulted from a decision by the European
commission of December 2010: Beale ‘Story’ (n 80) 446.

137 ‘Communication from the Commission: A Roadmap to Stability and
Growth’, COM(2011) 669 final.
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dgmeg dbGog, o@badbym ©m3zndgb@l LgHomdaymo bafmgzgbgda
3Jmbs."38 0go o6 aym ymzmabdmBzzgmo, 8sbda gsmgsmabbo-
bgdmo o6 oym dogmon Gogo LodoMmmmgdfngo bsgombgda, dog.,
domoagmmds, BoMdmBoagbmmds, ofMms LndFMsegmy gommogdemy-
39680, 80bomds, dmobmgbol aodzomgs o 5.9.139 286 9m39,
©m3n3gb@L  3gmbos dmubgMbgdgmo  LEGNJENGS,'0 agn oM
Lofggdmmdes domoma Mgdn@o300m ©s 3mbs Lbgs &g4603n60
Bogemmgabgdgdo. aofEs smbadbymabs, ©m3ndgb@al 3Msddnzodn
30dmygbgds 9dyoMgdmms Moy  LadsfMomgdfog Mgyndl, Moy
3936 3MdLagamm Lo mMabmsb nym s 3o3d06gdemo.

2011 Bgeb, 869y 0dagg Bymb, Hmegbsg CESL-0b  Ggggmazoal
dgoogobgds  aodmdsgybms, ©esMbos  g3mm3mmo  badsGormoal
06bBo@@Eo (ELI).™! 936m3530 Lodstromal 3sG3mbodsz00b bodbg-
mggdob  obodmyggem, LsdsGommal  gsbgzomamgdsdo 839 zmmo
LodsGmmol abbGo@mE ol ©sdbabymgdal gomgamabbabgdom, ofo-
9fobgm 0dbs Jgmegabgdmmo, g36m3sda oggdbgdymaym 88gMo-

138 For critical comment, see H Eidenmdiller, N Jansen, E Kieninger et al ‘The
Proposal for a Regulation on a Common European Sales Law: Deficits of the
Most Recent Textual Layer of European Contract Law’ (2012) 16 Edinburgh
LR 301-357.

139 This appears to have been due to the desire, on the part of the
Commission, to enact a relatively short document. Thus, a limit of 150
articles had been imposed on the Expert Group charged with the drafting of
the FS; see Beale ‘Story’ (n 80) 445, commenting that while the Commission
was correct to say that these topics may be less relevant for cross-border
trade, ‘the principle reason for their omission was lack of space’. According
to Kiraly ‘The Rise and Fall of Common European Sales Law’ (n 133) 1871,
it was due to time pressure that a number of areas were not covered’.

140 Thus, for example, Part IV of the CESL (‘Obligations and remedies of the
parties to a sales contract or a contract for the supply of digital content’),
based on Part IV of the FS, is structured along the lines of the CISG rather
than PECL, PICC, and DCFR. For background, see Beale, Story (n 80) 446
f. (who in a spirit of understatement refers to ‘a slightly odd sandwich
structure’).

141 See R Zimmermann ‘Challenges for the European Law Institute’ (2012)
16 Edinburgh LR 5-23 (speech delivered at the inaugural congress of the
European Law Institute on 1 June 2011 in Paris); C Wendehorst ‘European
Law Institute (ELI) in MaxEuP (n 3) 615-617.

38



3o bsdsGomob nbbGodm@o."? ELI-ob gMo-gfon 3o6zgmo abo-

(3098035 baddom gamymol Jgddbs aym, Lodndem xanxb byemd-

dmgobgmmdes  Jymdgogeol mmGoo 0mdsbo, Lsdmdom ganayo
30b6o nbobogws, CESL-0b 3ofggmaowa 396bas gomagbobs. CESL-

ol aodxmdgbgdymo  aoboizbon  asdmgzgybos 2012 Bemab
Lgd@98396d0, bmemm Fobo ©s6s3s@n — 2014 Bgmb.™® 50b0dbaymo
aoygm 2014 Beob 26 ogdgfigmom @smsGomgdama  g3@m3smmos-
396@0b  Lo3obmB3gdmm  amagbomagdals 30[3@60,144 3oy
dm3ygo 3oMmadgb@ob dogm CESL-0b domggmo 8mbdgbom domgdsb.
©m39396@&0 omgdam 0gbs boms ¢dMsgmgbmdom, ©m3dgb@da
dmogamo  (33momgds  dgz00d, Gmdgmoi ELIL -0l aobszbocl
939 gdmms.

142 See, eg, W Ernst ‘Der ‘Common Frame of Reference’ aus juristischer
Sicht’ (2008) 208 Archiv fur die civilistische Praxis 248-282 (278-282).

143 European Law Institute ‘Statement of the European Law Institute on the
Proposal for a Regulation on a Common European Sales Law, COM(2011)
635 final’ (2012); First Supplement (2014). Both documents are available on
the ELI website under ‘Publications’. A Second Supplement (2015) is about
‘Unlocking the Digital Market’ and does not contain proposals for amending
the rules of the CESL.

144 ‘European Parliament Legislative resolution of 26 February 2914 on the
proposal for a regulation of the European Parliament and of the Council on a
Common European Sales Law’, COM(2014) 0635-C7-0329/2011—
2011/0284(COD).
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o835 d98mga, 93MM3Mms896@0b s Fgbodsdobaw (8gmy),
56mbmb  gmBobool gos sImabyMs. gosda@mdgdam  Mgaummo-
(30900156 ©s353306gd0m  g36mzegdntal bggma LabgmdBogmgdal
36mBgb@ob  Lodobybme, obsmds 3m3oboad (xgMgzob gm8obos)
2015 Bgemb Bofowaobs magabo Ladndem 3MmaMmads babgmbmmgdom
— ,obomo @abobynbn“:145 3mBobosd Lodmdom 3Mmamsedsda (33emo-
93930l s930mgdmmdady Bogmams, 3sb 3badbs, ™3 3mIabosl
Mbos 9dndsgs bbgs Lagoobgddy wo Lsdymdomgdo 9bws JgbEv-
madnmoym aobbbgoggdmmow. 3m80bnsd gmynbocgds dmsbrnbs
96. Lo Lsgdggddy®, dog., sboma Lodymdam sgomgdal 3g4dbsdy
5 3Mbgdamol asbgomagdsdy. 3m3abnsed gobssbows, Gma dobo
Logdnsbmds dgbodadabmdsdo 0gbgdmems bgdmombadbym gosbo-
©909e 30b6gdmsb.  3m3abool Lodmdom 3Mmamedal wobstma I
dmo(3030d (33m0mgdgdmeb ©s303d06gdmm 80 Ladmdsgemm Bobo-
©009d5L, 3sm BmEab, sbggg, ogm CESL-ab (33momgdgdol Bobo-
©5009d5(3. 00b0dbmal bobsggmmm, 3m3abosd dmoddsws ,gmgd-
BOmbyma gogmmdal gobgzomamgdab” 6050;90@9360,147 Hdgmo(s
»9360m30lL  (30x6Mmo 8sDMab LGB ganol Jgowaqbgem Boboema®
nﬂm.MS 2015 beob 0939889630, Babswamgdol babom gsdmdzgybos
©0M948030L 3Emgd@n ,Logmbrmol Mbmonb s Lbzs b ebznnMa
Lodmomadgdno bobynmdal dqbobgd“.14® smbadbymo aMgd@ozal
Logmdggma dmadbdsmgdgmoms ymgdgdob oMgd@ngs nym. dgomo-
30bgdmmo  oMgd@ngol 3Gmgd@o omgemoabbabgdos  Logdmbemals
dgbsds8abmdobmab ®s3o3d0Mgdamo M@ gMmondgdal LEmm Jom-
3mboba(z0sb, 3m3bIsmgdemgdol LadsMmmgdMogo o(330L @mbabida-

145 European Commission ‘Commission Work Programme 2015 — A New
Start’, COM(2014) 910 final.

146 Work Programme (n 145) 2.

147 Work Programme (n 145) Annex Il, under 60.

148 ‘Communication from the Commission to the European Parliament, the
Council, The European Economic and Social Committee and the Committee
of the Regions, A Digital Market Strategy for Europe’, COM(2015) 192 final.
149 COM(2015) 635 final; easily accessible in FunTexts (n 6) 839-855.
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90980b  0g@amdosl, 38303900l Gz0mal asbsbomgdal Babgdl ©s
bbgs LodsMmormgdting 3o6M6@0gdb."0 PMmms a568s53mm3sdn (2017
Brmob 31 mgd@mBdgmb), woMgd@ogab 3Mmgdddo dgzoms (33emo-
mgd9d0, H™Imagdacz, Sbggg, Iggbm sbdymeyy 3oGms Imal bgem-
dg 36 mmgdgdols bodombb.151 Lbgo dgdmbggzedn, dgomegsdgdyema
©0M99&030b 3Gmgd@ob dmbgbmngqgdol bggmm dgdmmomma odbg-
dmEs s Jbmmme  bgdmblgbgdmm Lsgombgdl dggbgdmps. goMms
00b0dbymabs, sbggg, asbbamgal 3Gm39Ld0 ngm (30xGEYmo dobo-
mgdob 80bmegdol dgbobgd Bobswswgdol ,a9M339mmo sb3gddg-
303".1%2 g36m3mma  bobgmdg3Emmgdm  badsGomal 3sGImbabe-
0oL 3mmoGognco 3Om39Lgdmsb ©s3e330Mgdama 860d3bgmm-
3960 03d0(30980L  gomgzomabbnbgdom, dgodmgds amgsel, €m3
o0ndmb  ©s36Omboom Bambamdn LsByob 3mDaznodg, dm3b3s-
900l qumgdgdolb bbgemabbgs aMgd@ogob dgdndsggdob g@os-
bg.

©obygdamo ULF s ULIS s CISG, PICC, PECL, PCC, ACQP,
DCFR, FS CESL-53w s CELS-ELI-0b Rsmzmoom gobgomsmgdamo,
dgbademgdgmas  sMbgdmdegb  bLbgswasbbzs  GgdbEmdcago  dMg,
MmBmgdai dgddbomoas  bbgowabbgs  3mBaboanbs s Lbzswsbbges
Lodmdom  xgamayol  dogM. ombadbayemo G998 gdalb  bbgowsbbgs
396boslb o9y agomgmom, dagomgdo 18 bbgswabbgs §gdb@mdmag
degl, 13 860d369mmzeb ntgd@ngsl (3sc dmEnl, BgbbmEigdeyem
©0M9d&n390L), sbggzg, bLmm 3znMg 6 LagMmsdmGabm 3mbggbz0sb,

150 On conformity and the buyer’'s remedies for lack of conformity cf also S
Martens & T Rufner in Commentaries (n 25) Art. 18:203 and 18:204.

151 Amended proposal for a Directive of the European Parliament and of the
Council on certain aspects concerning contracts for the online and other
distance sales of goods, COM (2017) 637 final. This new Directive would
thus replace the Consumer Sales Directive 1999/44/EC which is based on
the strategy of minimum harmonization. On the amended proposal, see B
Gsell ‘Europaischer Richtlinien-Entwurf fur vollharmonisierte Mangelrechte
beim Verbraucherkauf — Da capo bis zum Happy End?’ (2018) 26 Zeitschrift
fur Europaisches Privatrecht 501-506 (pointing out that fault-lines and
inconsistencies within the national legal systems would inevitably and result
from the implementation of that Directive).

152 COM (2015) 634 final; easily accessible in FunTexts (n 6) 797-819.
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o) 3mbggbz00l 3Gmgd@l, Mmdgma gbgds bmgow Labgmdgzma-
gdm LadosMmamb s Bobynmdal LodsGmoml ob/@s 53 bggMmb
3M63Mg& e sb3g9Bgdlb. oydize MgomnEo  SMLYdMAL YBEm
3980 §9dbE™MdMag0 doboms, MmBgmoay s30mgdemow bos ngbglb
30035mobbnbgdymo, Moms  6sdpgomo  gddemodo  LyFoma
dogommo. dogsmomo, sMbgdmdl Européen des Conirats 3mwogdbo
Avant-projet, &mdmol  3mEabsos  asbsbmMogms  xudgdg
asbommand Accademia dei Giusprivatisti Europei-b bsbgeroo.53
099335, 5bndbymo  3mEgdbo  g3@m3nmo  bLabgmdg3Bmmadm
ba8sFormolb dofMomomo @b MLl BoBomo o6 as8bosms.!* PECL-
ab, PICC-ob, DCFR-0b @s CESL-ab §g4b@gdobasb gsbbbzsggdom,
0b0dbymo 3megdbo gfmn 5©s800b0lb 6839dgze6n nym o Lbgs
Mo bodsGmmgdMmngn dmegmobl asgmgbs ngdbmdmms. sbodbyem
dmegmgdo  o@omoonlb  Lsdmdomadm 3megdbo s 1960 Brgdol
30bAHmb 0bgmobol LodsGmmob 3m3oboals dog@ dqdwdszqdeema
babgmBg 3G Nmadm 3mEgdLo 0ym.1%5 3gmEg bcng, PECC-ob, PICC-
obo o Jobmob s 303d06Mgdmma  &gdbEmdMago dGMgqgdal s38m-
9085 yggms domabbdgzol 808sGogl, Moms BodmmBo Mm3gmndy
9m3bm LadoMomgdmag Lol gdol o6 @ocg‘gdﬁgbmg\)o.me 58993500,
a0bmmagol  3mEgdbmeb s 303d06adym  398smmeb  dgamgdom
ad(30gdoo 8603396mmgabos g3mm3al gmod@m@o LadsMmmal
3606303900 (PETL), ®m3gmo(z d90d43ds3s dg3bogtioms ganxyds,
3gmdgo gmbammob bymddmgebgmmdbom, Gabsg Bbomb mdgMos

153 G Gandolfi (co-ordinator) Code Européen des Contrats: Avant.projet, livre
premier (2004). For background, see P Stein (ed) Incontro di studio su il
futuro codice europeo dei contratti (1993); idem (ed) Convegni di studio per
la redazione del progetto di un codice europeo dei contratti (1996).
Subsequently, a second volume devoted to the law of sale has been
published: G Gandolfi (ed) Code Européen des Contrats: Avant-projet, livre
deuxiéme (2007).

154 R Zimmermann ‘Der ‘Codice Gandolfi’ als Modell eines einheitlichen
Vertragsrechts flir Europa?’ in Festschrift flir Erik Jayme (2004) 1401-1418.
155 H McGregor Contract Code drawn up on behalf of the English Law
Commission (1993).

156 See, eg, Lando and Beale | and Il (fn. 66), xxv.
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936m30b  gmod& o LsdsGmmal ©s ©abdm3zg30L LadsMmemal
(396@M0 ©s sbggg, °3bE®0nl 8g(36ngHgdoms s300g80s.17 PETL,
obo330M39m0s, obgbHggdl Labgmdgmmmgdm bLadsMmmobasb
a0bbbgoggdnm bLygmmagdl, doamsd, sbggg, dmagegh dmgm Gog
Logoobgdlb (3sg., 8obgdmdmogn 3933060, Dosbolb sbsbMmamMagds,
Lemmops@gmo  3sbybobdggdmmds), Gsbsg  babgmdgyMmmgdm

Ladatommobsmgal oo 860336gmmmds od3b.158

157 European Group on Tort Law (ed) Principles of European Tort Law: Text
and Commentary (2005); on which see H Koziol ‘Die ‘Principles of European
Tort Law’ der ‘Group on European Tort Law” (2004) 12 Zeitschrift flr
Europaisches Privatrecht 234-259; R Zimmermann ‘Principles of European
Tort Law and Principles of European Contract Law’ in Helmut Koziol and
Barbara Steininger (eds) European Tort Law 2003 (2004); N Jansen,
‘Principles of European Tort Law? Grundwertungen und Systembildung im
europaischen Haftungsrecht’ (2006) 70 RabelsZ 732-770; U Magnus
‘Principles of European Tort Law’ in MaxEuP (n 3) 1335-1339.

158 Another set of model rules on ‘non-contractual liability arising out of
damage caused to another’ is contained in Book IV of the Draft Common
Frame of Reference; see C von Bar & E Clive (eds) Principles, Definitions
and Model Rules of European Private Law: Draft Common Frame of
Reference (DCFR), Full Edition, vol IV (2009); cf also C von Bar (ed) Non-
Commercial Liability Arising out of Damage Caused to Another (PEL Liab
Dan) (2009).
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XL 36MGILOL 36:MJRIFIAM() 60030

9360m39mo  3m3nbogdob 39a3930L 3mesedbo, dmgbabom g3Mm-
3qmo  babgmdgg@amgdm LasdsGmmal gmoogogsos, gbob o-
LabEMmo  5655.1% Fgbodsdabo, g3Mm3nmo  LobgmdgzGmmgdm
LodoGmmol 33magzs 3gmes goacdgmmgds. a0, sGLgdmMdL aom-
33090 gobbbsoggdgda 35 Beal 606 oALgdmem Loduszosbs ©s
mg39bgem  damdstgmdal dmMal. odysde hggb dggzadmos
gobommo oo MomEgbmdal ©3536g39m0 oG ammo IHmIs,
dgbodedabom, R396  gzmm3gmo  LabgmdzEnmgdm  Ladsomal
Moo S ©33sdbgzgem LyMomnb s ofs mogeE g3mm3Ymo
LabgmdggPmmgdm Ladsmmal 3ofmabdn® semdmghoom. Ggdb@ob
dmeem Mgesd0gdo 3mmoGognco bgbmmolb gs8m domdg 3306y
mmdo godmogs. dsgsmoms, DCFR-ab ©s FS-ob §g4bEgdob
dmbomgds LEMmEs dosGMbmML | 3mBobool mgabol gmgdo-
mbomagdol 300l 58mByE30LsL. 10 94L3gBGs RannL FS-ab
36mgd@ob 8mbadbawgdmow dbmmme gMmo Bgma 3Jmbrs, dgbo-
3580bo,  ombodbym  xaMPL Mo gomeMgdodn  dmdomds
8(*736001161 363067 Bogbo ,LobgmdgzPmmgdm bsdsGmmolb 3Gma-
Mqbob  3mmodozob  o@Rgzebn  3m3bAaMgdmgdabs ©s dabbgLg-
30bogol"®2  as8moze gdb3gBG®s kamRelb ogH  Lodydomgdals
©56ggdnmob  Modgbndg  33060L  dgdga, bmme 12 ;mgosbo
Lo 3mBLYmE oM 3gFomeo dbmmme 9 m39dn @obMmes. FS-ab

159 But see Beale ‘Story’ (n 80) 431, according to whom this is ‘quite possibly
signaling the end of any interest in any general form of European contract
law’. For a general analysis, see J Smits ‘The future of contract law in
Europe’ in Twigg-Flesner (n 80) 549-565.

160 But see Beale ‘Story’ (n 80) 431, according to whom this is ‘quite possibly
signaling the end of any interest in any general form of European contract
law’. For a general analysis, see J Smits ‘The future of contract law in
Europe’ in Twigg-Flesner (n 80) 549-565.

161 But see Beale ‘Story’ (n 80) 431, according to whom this is ‘quite possibly
signaling the end of any interest in any general form of European contract
law’. For a general analysis, see J Smits ‘The future of contract law in
Europe’ in Twigg-Flesner (n 80) 549-565.

162 Above (n 129).
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358mg3996980L 3g8ga ©o06GgMgLbgdmm dbafggdl dagem ma
»gob gows  3m3gb@omal 6obodgm36QoQ;163 bomm Bobswowmgds
CESL-0b ofgd@ozob dgbobgd 0339 398md3qgybgdaemo oym 2011
Bral m@maddgmb, obgy FS-ob a8dmg3996960056 5 mgalb dgdmga,
Lo gmBLYMmESEom  3gMomeal  EsLEYMmdsdmyg Lodmgg-bobgzcidyg
bogmgdo gowal gobgmodwmg s FS-ab dgbbmmgdamo Ggosdionl
3°8mJ3046980@6 gFm o35y 3mG> 39G0 goreb dgdrga. dmzeryg-
6930bL 3333560 M56303gMmMds 305603690ms, MM Lo 3MBLYEEo-
80bbo obobogms FS o CESL 80%bgbobs ©o 8m3blsmgdemg-
dobogol mgan@ndsonl bagemggmom Badgoanbs. sbsgmmanymo
dgodmgds 0mg3gel 068 9MqLgdmm 306gdmab” bsgmbbnm@szom
36migbdg, Gmdgmoi  ©93933060gdmma  ogm  LogMom  Ro@Rm
domomgdals 394860l momdsdy 0bgm®dsznnl bagsmmgdmemm Bgbom
30bmE7gdolmsb. ©snbBgMgLgdem boMmgndmob s3a306 dgbzqMgdL
@b ofh  Sbmes  3mbzMg@ngs, domoblba s Logdofobo MM
®9PM3560 ImB8Dsqdaboocgzal. 164

053580000  3OMdmadH  gotgdmgdgdl, asbLogmmfgdoo 3o
393353980 §94LEJdcsb ®s3e330Mgdamo 3Mmdmgds aym o,
M3 0go o6 dmozoges travaux préparatoires-b, &mdeol 39d39-
mdomaz  dgbadmgdgmo  0dbgdmms  Lbgoobbgs bLadydom  xaw-
gobogob gowsbyzg@omagdaol ImBo3gdal momdady 0bgm®mdsznal
domgds. doqbgosgsm 0dobs, ®md CISG-ob Jgd360b 3m@Goggdo
3900069800 3oMas 0ym sbsdnmgdnmon,’®® s PICC-ob Lbge-
obbgs g30dm3980L GgdbBo ,3g&o asddfaMgamaw” oym Rodmyo-

163 The Commission received a total of 106 submissions: see
http://ec.europa.eu/justice/contract/expert-group/index_en.htm

164 For severe criticism on the way the stakeholder process was carried out,
see G Wagner ‘Die soziale Frage und der Gemeinsame Referenzrahmen’
(2007) 15 Zeitschrift fir Europaisches Privatrecht 180-211 (189-191).

165 See U Huber ‘Der UNCITRAL-Entwurf eines Ubereinkommens iiber
international Warenkaufvertrage’ (1979) 43 Rabels Z 413-526; JO Honnold
Documentary History of the Uniform Law for International Sales (1988); and
see the overview by Magnus in Staudinger (n 22) Einl. zum CISG, [19]-[27a].
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03939088 ©s Jomn mgaosmyo 3mB8gb@stn, GmBgma(s “black
letter’-b gMogmes b, bogdome gadm@Gognd dybgdsl sGoMgdws:
(3mB96@omn bbbows, oy Mol bodbsgws 3mbimgdmmo Bgbo b
3Mb(398(30 ©d oMo 0dol, oYy MoGmd 0gbs oboba BOQQB‘OQO);167 ©d
500a0b5(5 96 560l sbLbamn, oy MoGm3 goszgmes badymdom ganeds
3Mb3M 9@ mo sMRggs60, Mo 8@Rg360L B0absdg 0abgb abnbo o o
dabgboor  doomgl  goobyzg@omgds, 830@m3, Goqyemos  0adob
»d93mb39ds, bsdgnmae ,LbmMo goobygzg@omgds” adbs ovy oMs
300gdam0. 188 50b0dbyyemo Jgqgbodedgds PECL-30 8m(398mm 3m896-
Bombog. 88 3oobggddg 3obabgdo dgbodmgdgmos bmgxram domg-
dnmo 0dbgb Igmamgdoomo 33Q330b306,169 Bogod oMo Imbodbe-
©909mo  Ladydamgdabgeb, A@MImol Momdady abgym&mdszns Jgbo-
dmgdgmos domgdmma ogmb 068 9Mbgdnsb. DCFR-ob Il oo I
Bogbgddg 3mdndegg xangygde 93g@gbbomow bymddmgzabymmd-
©6q6 PECL-0b 3m396@s6am. gb 3m8gb@oca bsb 398m3mgdoom, bab
30 gotom 3b0dgbgmmdbom agm  dmzgdgemo, bmemm  dmaxg®
dgzmomo bobomsg 3o, Dmangfo dgdmbggzedn, (33emnemgdgdo
bgdmes, MmEgbs Bgbgdo o6 nigmydmes, bmmm dmax g dofo-
dJoo, Bgbgdo o3gmgdmes, dog@med (33mmomgdgda o6 bmzogem-
©93m©5.170 Jgsmgdomn 3960836980 860d36gmmzbo gogsmma-
©d, Mems gomgamabbobgdamoaygm g36m3egdomal ,obsma® Bggzco
Lobgmdbogmgdals 396mb3gdmmds. dogMod >b0dbymo
©0358 908930, s dds Mbws, > amgzgomobbobgdwms PECL-ob (o6

166 \Vogenauer in PICC-Commentary (n 57), Introduction, [25].

167 If the authors of the international model rules abstain from such
explanations, this is supposed to strengthen the authority of theses model
rules: see Jansen (n 53), 106-111 and 131-136. With respect to the DCFR,
see also Jansen & Zimmermann ‘A European Civil Code in All But Name’ (n
108) 110 f.

168 \Vogenauer in PICC-Commentary (n 57), Introduction, [25].

169 See above.

170 See, as far as two specific problem areas are concerned, the analysis in
Jansen & Zimmermann ‘Contract Formation and Mistake’ (n 111) 641-643,
654-659, 661. This juxtaposition of newly formulated rules and old
comments, or of old rules and newly formulated comments, engenders
difficulties of interpretation.
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DCFR-0b) 334360l 36m3gbl. o dggbgds FS-b, Rzgb dgbodemg-
dgos smdmgahabme Gdwgbndy ©m3ndgbGo Lobgmbmmgdoom —
»3™3obool LoBmgbo®, Mmdgmoaz dgdndoggdymn 0gbs g3Gm3Mma

Labgmdggemgdm LadsGommab gdb3gMEms xanxnab Jgbggocgdals

dgmgae@, 50bodbmmo ©m3ndghgo bgmdobsbzmmdns mbms06.171
CESL-ab  oob o6 osbemes 6o08y  obbbo-go63s6@gdgda  ob/ms

3m896@560.172 PCC-abb mMogobomytin g3tsobammo 39Mbos d8bnws
,3m@03zs300b", gobbmM(309mgdmmoym dgdmmagsbgdmmo PECL-0b
396bools (33mmomgds, Bogmbgmegsm 0dabs, Gm3 “analyse comparée”
95393658m@s (CISG-0b s PICC-gob a5bbbgoggdom) 36Gmgdd9dL
Avant-projet de réforme du droit des obligations et de la
prescription(Avant-projet Catala, 2006)-'% o 3mwegdbb — Code
Européen des Contrats (Avant-projet),'™ q.0. Goi ogm gmebanm
&adbdo ®d 3oxgMadame ghmgbyme bymobiggmgdeo. saMgmgy,
ACQP-b b gPmzmEs bgmbsoy®gmo 3960336980, GmBqma(s gomms
3mM396@oMabs, 0o630dmgzenmon smbgMos acquis communautaire-
L 39486l 3BmEqbb  (Bysmgda, aobzomsmgds, dmmagosmco
Lsgoobgdo).

5Msbs33sMabo O™ ©s BgdmblLgbgdmoa 3memoadnin®o bgbmems
sobobs 03 god@dg, M3 FS-m0b o9 DCFR-;msb o3933069800
donab 3306y Bobomss o AbmFggmgdl oo sdgo dgbademgdmmds,
1399 359633696 506036y M 336G s(308d0. xbndbymas aofg-
dmgdod, obggg, dgasgmgbs ogmbas bsdmmal dgdmga aodm(39340-
Bg(3- 000d30lb o6 5MLYdMBL 030l 3§ 30(39dmmgds, M3 dGoybg-

171 According to Beale ‘Story’ (n 80) 447, comments on many chapters of the
FS were prepared on behalf of the Expert Group and sent to the
Commission; but they have not been made public ‘and their fate in
unknown’.

172 Not even the recitals of the draft Regulation itself can be used for this
purpose as they refer only to the draft Regulation itself which mainly
determines the application requirements for the CESL; they do not address
the CESL itself.

173 On which see J Cartwright, S Vogenauer & S Whittaker (eds) Reforming
the French Law of Obligations (2009).

174 Above (n 153).
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mab bogmbggMgbom ©aMdabgdbs oy Lbgs saamgddn gsds-
oo ©abgnbogdobsl dsmmgol (36mdoma o6 aym  93Mm3mm
LodoBmammab ©s39330Mgdnmo dgstgdomo 33mg3gdo s sbgsg,
dnsfn agMeoqmo Joboms, Gmdmal Jgdndaggds dmbos KM
300093 3506 3om@ 3oL 3oMggmo bogbolb — ,936m3mmo Lobgem-
39360magdm bLadsGomoab” asdm(3930b 898wga:17 sg., IGMBgdo,
AmamMoEos 306 3963960l Loddggdal 3GEgdamms LgHms Labgem-
dg 36 gdm Lodomsemdon; 176 gomodm Mobogfolb Bngbo gomegdey-
9960l mom60%3;177 3Mogomo g5dm(3930b Logyydggmo §Mgb@mb
dofMomspn dotmgal 3GMmgd@o ngm;ws 33963960, 3533980 o dn;”g
3o74b 3emabgyal 36603@(‘033@00;180 9360m30b Ladmgjomogm 3mwgdLob-
396;181 dmbobolb s 39GmL Lobgmddmgabgmm;82 sbggg, g3Bm3mm
Lobgmdg3Mmadm  LodsGmambg bLbgs 860d36gemmgaba  dmbmg-

175 H Kotz European Contract Law, vol | (1997) (translation by Tony Weir of
the first German edition Europaisches Vertragsrecht (1996)); see now Kotz
(n 77) (translation by Gill Mertens and Tony Weir of the second German
edition Europaisches Vertragsrecht (2015)).

76 H Beale, B Fauvarque-Cosson, J Rutgers et al Cases, Materials and Text
on Contract Law 2 ed (2010).

177 F Ranieri Europaisches Obligationenrecht 3 ed (2009).

178 Completed projects in the field of contract law include R Zimmermann &
S Whittaker (eds) Good Faith in European Contract Law (2000); J Gordley
(ed) The Enforceability of Promises in European Contract Law (2001); R
Sefton-Green (ed) Mistake, Fraud and Duties to Inform in European Private
Law (2005); J Cartwright & M Hesselink (eds) Precontractual Liability in
European Private Law (2011); E Hondius & HC Grigoleit (eds) Unexpected
Circumstances in European Private Law (2011). On the Trento project as
such, see M Bussani & U Mattei (eds) The Common Core of European
Private Law (2002).

179 | Schwenzer, P Hachem, C Kee et al Global Sales and Contract Law
(2012).

80 J Basedow, KJ Hopt & R Zimmermann (eds) The Max Planck
Encyclopedia of European Private Law (2012).

181 A Hartkamp, M Hesselink, E Hindius et al (eds) Towards a European Civil
Code 4 ed (2011).

182 M Bussani & F Werro (eds) European Private Law: A Handbook, vol |
(2009) & vol Il (2014). See further the list of Principal Works Cited in:
Commentaries (n 25) XXXv-XxxixX.
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Mogngdo s LEsGNgda, Mmamengss, European Review of Private
Law or the CZeitschrift fir Europédisches Privatrecht. satgomgg,
30dmygbgdmmo oG gmgames 936Mm3sogdocal 306mb3mgdmmdabomsb
©5303306gdmo s3009gd0qMa 33mgzgdo o 936Mm3al dommmadle-
RKmgdab Labadamommb 369390968 4ma LodoMmomon, ™83 wo o6 (3
936m3gogdocol 396dm Ladsmommal dofMomawa 3606(303360,184 ©d
63 bdoMop 3mbbymEomgdswo acquis communautaire-ob bgae3-
mgbs gMmgbmm 3050’)68@36@0’)60%3.185 ©5 dmemb, Mbes smnbod-
bmb, Gm3 gBmgbyma LodsGmmgdmogn Lob@gdnl Rsdmysmadgds
9360m3sdn  gobbmMgngmes 83 gbgda  smbgfoema Lo jdome
LoabGgFgbm Bmgmgbgdol dgmggswm, Hmdgmoai bdofsw Joggomo-
09005 badsMomal mEmgobmm osbmmgdal dodsmymgdady. 3m-
msbwon®a Burgerljk Wetboek, &mdwmals 860336gmmmgsebo 6sBoemals
Mo9xmmds asbbm@sogmes 1992 Bgmb, smomss HmIsmema badsm-
omab  mgsbob Bg3@n. MggmmEmds gsbbm@(z0gmes  ymgmolbdma-
3390 3g@aMgdocn  33emg3gdel  Logndzgmdy s sbodbgero
Gggmeds  doohbggs  Lomzgogbm  aosbyszg@omgdoe  sGsgGma
baBonmgdMogo  LobEgdabmgal."  aqg@M3sbosdn 2002 Byl
39bbmM (30gms 3omEgdymgdama bsdstmmals F)gq;mﬁao,"” bemenm
boggMobggmdo — 2016 Bgmb.188 5mb0dbmmo 3Gm(39L0b BoMamgddo,
m@Bs  Bodyzebds  g3dm3mmds  gmEogngsnsd  @afo  ogge

83 See, eg, B Heiderhoff Europaisches Privatrecht 4 ed (2016); K
Riesenhuber EU-Vertragsrecht (2013); S Weatherill Contract Law of the
Internal Market (2016).

184 A Hartkamp European Law and National Private Law 2 ed (2016), A
Hartkamp, C Sieburgh, and W Devroe, Cases, Materials and Text on
European Law and Private Law (2017).

85 A Hartkamp European Law and National Private Law 2 ed (2016), A
Hartkamp, C Sieburgh, and W Devroe, Cases, Materials and Text on
European Law and Private Law (2017).

86 See, eg, L Schmiedel ‘Burgerlijk Wetboek (BW) in MaxEuP (n 3) 125-
129.

187 For an assessment in historical and comparative perspective, see R
Zimmermann The New German Law of Obligations (2005).

188 See, eg, J Cartwright & S Whittaker (eds) The Code Napoléon Rewritten:
French Contract Law after the 2016 Reforms (2017).
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BFd0(309m m30Lg89Mgd9dDy, HmMBrgdbas ¢339 S0 3gmbrsm
358mygbgdal Moz0mbarnn Logdgmgda. 0bamobda bgmdgzeia-
90l 3mbxgomgbnomy@mdal md@&Mnbs LogMdbmdmem maslyb-
&> 1999 Bgmb a0dm3gdymads babgmadgz@mmgdm od@ds (Igbady
dbogms MBmgdgda), bmemm bbgs bLygmmgddo 8603365mm3sbo
353905 0gmbos mmbombal yBsmmgbo LabsdsGmmml gosbygzg-
&0mg39885.189 LogHmodmBobm dmomamds Bgbgdds ast33g9mem-
Bomom oo Gmea 0msdsdglb Bozombor@a Lob®gdgdol mEMas-

B @osbemmgdobmeb ©s 3ogdamgdaem 360133[)3630.190

189 For two recent examples, see Cavendish Square Holding BV v Talal El
Makdessi and ParkingEye Limited v. Beavis [2015] UKSC 67 on the ‘penalty
rule’; for comment, see Zimmermann Commentaries (n 25) Art. 9:509 [4] f.;
Patel v Mirza, [2016] UKSC 42; for comment, see S Meier in Commentaries
(n 25) Art. 15:104, [3]; J Gleim ‘Patel v. Mirza und die lllegality Doctrine im
Vergleich zum deutschen Recht’ (2018) 26 European Review of Private Law
227-244, and the contributions by J Delvoie & S Declercq ‘Francesco Paolo
Patti, Samuel Fulli-Lemaire, and John McLeod (2018) European Review of
Private Law 245-281.

190 See, eg, Zimmermann ‘Contemporary Manifestation’ (n 66) 141-147;
Jansen (n 53) 59-77; most recently, see AE Faria ‘The Influence of the
UNIDROIT Principles of International Contracts on National Legal Laws’ in
Eppur si muove: The Age of Uniform Law — Essays in Honour of Michael
Joachim Bonell (2016) 1318-1349.
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XII. LOBAIIBOL dNJ3OB0: 3(MB3IEEIMIBN I3AMINL
LOLIR3I3HIRT3(M LOZOATIORB]

0bndbyma  goMom  3mb@gdbBoo  bLoggmgze  3Gmgd@ab
Loggydggmoas, BHmgmdsg 2018 Brob Dogbymb g36m34ma Lobge-

dg3emgdm  badsfmmolb  3mdgb@ecol  gs8mdzgybgds  asbsdo-
mmd5.1%1 B3960 80bobo oym, (i) dga3906gdnbs 653GmMBals Lbgswes-
bbgs ©gdb@mdMoagn 3@y, doo dmenl, CESL, Goms gogzgebsemo-
Bgdabs, oy Mo mbgdg 3gqbodadgdasb ob gobbbzozwgdost owm-
60dbnmgdo gMmdsbgonbash s dgmaasm, goazgam doma gobbbgo-
3909%0; (i) B58mg39bym ©abgnbos smbadbyma &gdbGgdab abGm-
Moo ©d dgsMgdomn bogydzmadol dgbabgd, Moms godm 3gmg-
aoygm, Godgbs 9@oMgdl gl BgdbEo Fgddstnd gzGm3mm
31690sb, 569 dgqbedadgds o9 oMs g3m3nmo  LabgmdgzEnmgdm
LadaMomolb dofMoma dofmogh — s sbggg, g3g3sLgbs Jombgedy,
M03mgbom nym smbadbymo gzmm3gma bsbgmdgzMmmgdm badsm-
ool g0630m06980b  baggmdsgemo; (i) asgzgMomnsbgdobs g36m-
3qmo  bobgmdggemmgdm  LadsGmomoalb  sb3gd@gdmseb  ©s3o3d0-
Mgdmemo  Lbgoobbgs wabinbos, gobbogmmgdom 3o, MmIgmocy
©530390Mgdgemos @acquis commun s acquis communautaire-csb;
©5 3mbdbymoaon (iv) smdmagghabs Londgom LomEogbGoom  ©s
Logdamzagnm Bg@mEoma (LadsGmmmgdfngn oy bbgoggetn) gzdm-
3mmo babgmdgz@mmgdm LadsGmmoab bggMmboeb s zsgdamgdoo.

0mb60dbymal  gobobm@(3ngmadmoe  R3gb  sgo@hage  PECL,
Mmgm&i GgdbEmdMoga dMg, MmBgmoi asbbedmgMozws Bggba
Bogbob LEENJE ML, ULIS s CISG 8bmmmem Lobgmdgmvmgdm
LodaMomob gofyzgme ob3gd@gdb Bmazegl, PICC-L o6 gosBbas
930m3nmo  gminbodgds, bmemm DCFR  gdysdgds  Dgodg@ow
0330306 dsboem 3mb39%3(3090L, ©3sbmsb, mEnzg — FS s CESL
0030000 abadydsggdgmas ©s sbggzg, Lbgs bogmmzebgdgdaz sgzom.

191 N Jansen & R Zimmermann Commentaries (n 25). The present essay is
based, in parts, on N Jansen & R Zimmermann ‘European Contract Laws:
Foundations, Commentaries, Synthesis’ in Commentaries (n 25), i.e. the
General Introduction to the Commentaries, 1-18.
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6o 0gds by, PECL Lbgsmsbbgsedbmoagss 3608030l Logsba, orndse
0go ggmoeg dgodmgds gobbagmgmon 0dbgb Bggba 30Dbgdabogal (30-
B0Mgdal yggmady dmbobgmbgdgrm Ggdb@ow. dgbodoedabow, Gm-
©abs 3mbiGgdmem Logombdg PECL-L s43b dgbsdsdabo §gdb@o,
00b0dbymn gL  ymzggmozel GG Emob  megdos  goboog-
Lgdgmo. boomm Jzgdmo, baddal gsommagdal Jobbom Mmob gHomgal
Lbgs LogBmsdmEnbm ©gdnmgdgdaol Ggdb@gdo. smbadbyma §gqb-
BmdMngn 36Mgqgdal dodmbamgsl bIoGom ®sb gmzgal bLobomgbo,
Amdgmbsg dbgogbo 3Mabzn3gdo o43b o6 3bgsgbo GgdbBgdal
3M3880bs(300L Jgaans. bbgbgdmma Lobmgbo, s38mMEElL dogH aobo-
bomagds Bmamis Bggbo Boabol Fgbododobo 6oBamn.192 Gmame(s
»439eodg  dgbodoadabo” §gdb@o, FEoGogmmo, obGMEonma  ©s
dgmemgdomn  sbamabal  mgembsdMobom, GmIgmoi  dgLode-
dabmdsdns PECL-ob §gMd0bmemmgasboeb ©s 8obo Bgdab LGoem-
@06, BgImembndbymn oMol GgdbGo, Gm3gmoi  93Mm3ye
LabgmdggPmmgdm badsmmoml godmbo@egh ©sdoggmgdmewm, Lob-
o9b0 ymggmozob 39dewss ©sdgdmomo. Labmgbol s@embgdbmdals
3dgdmbgg3eda, ,yz9modg dgboggMabo” &gdbo, 3ndomss edgdwo-
mo, smgdamos PECL-©sb. orgdse, o6 PECL-ob oo ofg Lbge
B9dbEgdo o6 oMol go8dgdnmo, Moz 60dbagl, M3 50bodbyma
Bgbo o6 oGnb s®bgdomon. PECL-ob bg@mnd@ncs bdoMow ddnmcm-
35 gopogsdamemo acquis communautaire-msb, gs6bsgmomtgdom
(BogMo8 oMs gdLgmnbonGem) badmdbdsmgdmm bgmdgzMmegdals
Lo8oMcOmB0.19 Jm (398 B98mbzg30d0, MmamE (3 Bgbo, segdmmos
Lomobom ©oMgd@nzgdo Mmammi Labyobo Bg&mEGomo, &qd@gdo
358mgd399469dqmos s  gssbsmndgdymoas JgmeMgdomn  33mg30L
BmE3om, s0bndbymo Ggd@gdo oxmndbgdymaos ACQP-all, DCFR-
b, FS-0b mofmgd@n3z90dg s CESL-Yy.

192 All in all, twenty two authors have contributed to the book, and just about
every one of them will be known to Danie Visser from his times at the
Lehrstuhl in Regensburg and the Institute in Hamburg.

193 In order to facilitate the reader’s orientation, we have broadly followed the
cue provided in DCFR, FS, and CESL as to how to merge acquis
communautaire and acquis commun.
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936m3mmo babgmdg3Enmgdm badsMmamo gsbbbgsgogds gmga-
bgemn  Lobgmdg3Emmagdm LodsGonmalbgsh, smbodbyma 33meg 93-
A3 LadosMmamdn, g3mm3nl doMmBLagmmgdal LabsdsMommmb
36ogd@ngado s Lddg(3bngFm ©obynbagddo sdxdaggdol 3Gm3gL-
dos. dgbodadnba, R3gbn Bogbal 30bsbos, bgmo dg3mbymo ggcm-
3gmo bobgmdgyGmmgdm bsBsGomol gmGdaMgdal 3Mm(3qLbL. 1%
30890m3690m,  5mbadbymo  LabsMagdmm  odbgds  gzeim3sdo
Jdgdmamdn ©gds@gd0L aobodofmegam. domabbomgdmmoa doamds-
Mgmds, o Lo 308ymygdom 83ygsdsm s Mmame dogsmo ©sbnd-
bmgdal  sgomodeg s 8gMgmszg,  3M3gb@ecdn  dm(3934mn
AmbobMgdgdo,  Gmameo  bodsGmamo  g3bg@Lb  Lsdmdsgmm,
936m30b  gofamgdl  asfgm  babgmdgi@madm  LadsGomal
Logombgddg 8mdndogg oMab@adobsmazabs Mbos agmb Lobom-

390e.

194 N Jansen ‘European Private Law’ in MaxEuP (n 3) 637-640.
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